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JAMES W. BurnsIDE, plaintiff in error, vs. Brrp TERRY et 
al., defendants in error. 


Where an instrument recites that B. held judgments against F., amount- 
ing to $3,000, and that F. had obtained the benefit of the homestead 
law upon his realty without objection from B., upon the following 
agreement: That if F. did not pay the money due upon the judgments 
on or before January Ist, 1871, then lot of land number forty, valued 
at $1,000, is to be the right and property of B., and said judgments are 
to be considered satisfied; in consideration of which, F. and his wife, 
L., conveyed the lot of land to B. in fee simple, and declared that the 
instrument was a conditional deed and not a mortgage, and was to be- 
come absolute upon the non-payment of the sum of money due on said 
judgments at the time specified, and that B. should have the right to 
enter and take possession at the expiration of the time, said instru- 
ment is a deed conveying the land upon a condition subsequent, and 
not a mortgage. (R.) 

The approval of the Ordinary to the alienation of homestead property is 
required for the protection of the wife and children; and this is not 
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only a proceeding before the Ordinary, but is an important function 
which he is required to perform in the exercise of his judgment as a 
judicial officer, and he ought to be clearly satisfied in all cases that the 
wife’s consent is freely and voluntarily given, and that the sale will be 
for the benefit of the wife and children. (R.) 

A deed to property covered by a homestead, approved by an Ordinary 
who was related to the grantee within the fourth degree of consan- 
guinity, is void. (R.) 


Conditional deed or mortgage. Relationship of Ordinary. 
Separate estate. Homestead. Before Judge Davis. Hall 
Superior Court. March Term, 1872. 


James W. Burnside brought complaint for a certain tract 
of land situate in the county of Hall, known by number 
forty, in the tenth district of said county, against Bird Terry, 
Bowling W. Field and his wife, Levada Field. Defendants 
pleaded the general issue, and alse that the title to said land 
was in Bowling W. Field and his said wife. 

Upon the trial, plaintiff introduced the following evidence: 


*GEORGIA—LumpkKIN County: 


“ Whereas, James W. Burnside, of said county and State, 
holds in his own right divers judgments and fi. fas: from the 
Superior Courts and Justice Courts of said county against 
Bowling W. Field, of the same, amounting in the aggregate 
to the sum of $3,000, and the said Field has claimed and 
obtained the benefit of the homestead Jaw upon a considera- 
ble estate of real property, to which the said Burnside filed 
no objections, upon the following agreement: That if the 
said Bowling W. Field does not pay or cause to be fully 
paid off said money due on said fi. fas. on or before the first 
day of January, in the year of our Lord (1871) eighteen hun- 
dred and seventy-one, then the fraction or lot of land number 
(40) forty, in the (10th) tenth district, Hall county, Georgia, 
known as the “ Field’s fraction,” on the Chestatee river, val- 
ued at the sum of $1,000, is the right and property of the 
said James, his heirs or assigns forever in fee simple, and 
the said fi. fas. and judgments aforesaid are to be held and 
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considered in law and equity fully paid off and satisfied as to 
the said Field, his heirs and representatives. Now, in con- 
sideration of the premises, the said Bowling W. Field and 
his wife, Levada Field, have and do by these presents bar- 
gain, sell and convey and confirm said lot of land, with all 
its rights, members and appurtenances unto him, the said 
James W. Burnside, his heirs and assigns forever in fee sim- 
ple, the right and title whereof the said Bowling W. Field, 
his said wife, their heirs, executors and administrators will 
warrant and defend the right and title against themselves, 
their heirs and assigns, and the claims of all other persons 
whatever. This is a conditional deed and not a mortgage, 
and becomes absolute upon the non-payment of the sum of 
money due on said fi. fas. and judgments at the time speci- 
fied, and the said James W. Burnside has the right to enter 
and take possession of said lot of land at the expiration of 
the time. 

“In testimony whereof, we have each freely and volunta- 
rily hereunto set our hands and seals, this the 30th day of 
April, 1869. 

(Signed) “BOWLING W. FIELD, [1.s.] 


her 
“LEVADA 4 FIELD,  [xs.] 


mark, 


“Signed, sealed and delivered in presence of: 
“ B. F. Sirron, 
“ McDurriE R. Moors, J. P.” 


“GEORGIA—Loumpxkin County: 

“ Upon hearing the foregoing, and considering the interest 
of all parties, it is hereby ordered and adjudged that said 
deed of conveyance from Bowling W. Field and his wife, 
Levada Field, to James W. Burnside, be heresy approved 
and delivered, according to the statute in such cases made 
and provided. 

“Given under my hand and seal of office this 30th day of 
April, 1869. W. A. Burnsipe, Ordinary.” 
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Samuel Stephens testified, that he believed the rent of 
the property to be worth from ninety to one hundred and 
fifty bushels of corn; corn was worth, in 1871, sixty cents 
per bushel. Bird Terry was the tenant in possession. Was 
present when a fi. fa. was levied on the property as belong- 
ing to Field a short time before the same was set off as a 
homestead ; the rent was worth about $90, in 1871; the fi. 
fa. was for about $8,000. 

Defendants admitted the land to be in Lumpkin county, 
and that they had possession. Plaintiff closed. 

Defendants introduced the following evidence: An exem- 
plification from the records of the Superior Court of Lump- 
kin county, showing that said land, together with other 
property, had been set apart as a homestead to Bowling W. 
Field, on April 24th, 1869. 

The depositions of McDuffie R. Moore are as follows: The 
official signature to the deed of his name is genuine; was in 
his office, in Dahlonega, when he signed the deed as subserib- 
ing witness; when he signed the deed, Bowling W. Field 
and Benjamin F. Sitton were present ; Mrs. Levada Field was 
not present; to the best of his recollection, Levada Field’s 
name was signed to said deed at the time it was presented to 
witness ; the deed is in the handwriting of Weir Boyd, Esq. ; 
B. F. Sitton acknowledged his signature before witness ; 
Bowling W. Field’s name was signed before the deed was 
presented to witness; W. A. Burnside is the brother of James 
W. Burnside; since witness attested said deed, Mrs. Levada 
Field has acknowledged her signature; B. W. Field told wit- 
ness, at the time of the presentation of the deed, that it was 
his wife’s signature ; the signatures of Bowling W. Field and 
of B. F. Sitton are genuine ; witness has heard Mrs. Levada 
Field say that “she signed the deed; that her husband was 
in debt, and that she was willing to do everything she could 
to help him out, and that they told her it would be the best 
she could do.” 

Mrs. Levada Field testified as follows: The morning 
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after B. F. Sitton surveyed off the homestead in Lumpkin, 
her husband asked witness to sign that paper, (the deed ;) 
witness said she did not wish to sign any paper, and asked 
her husband and B. F. Sitton if they could not arrange mat- 
ters without her. Mr. Sitton said to witness, “ that it was the 
best she could do; that it might be carried to Court and ruin 
her; it might get into the big Court and she lose her home.” 
Witness then signed the paper by taking the end of the pen 
which Mr. Sitton held; the paper was not read over in her 
hearing; did not hear it read after she made her mark ; wit- 
ness’ husband said nothing more after:asking her to sign the 
paper ; Mr. Sitton did all the talking ; witness never went be- 
fore Mr. Burnside, the Ordinary, for him to approve the deed ; 
never saw the deed afterwards. 

Robert A. Quillian testified, that James W. Burnside, 
plaintiff, and William A. Burnside, Ordinary, are brothers, 
Defendants closed. 

Plaintiff in rebuttal read the depositions of B. F. Sitton, 
as follows: Witness saw Bowling W. Field and Levada Field 
sign the deed, and signed it himself as a subscribing witness ; 
the deed was read to Levada Field before she signed; she 
hesitated some time, but finally, voluntarily and without com- 
pulsion, signed it; B. W. Field, Levada Field, their son, John 
Field, and witness, were all who were present. At the time of 
the signing, it was agreed that Bowling W. Field, Levada 
Field and witness should acknowledge their signatures before 
a Justice of the Peace; Bowling W. Field, M. R. Moore, 
Justice of the Peace, and witness were all that were pres- 
ent when the Justice of the Peace attested the deed. Bow- 
ling W. Field said, “that signature was made by his wife, 
Levada Field.” Witness went to lay off the homestead 
the day before the deed was signed ; Bowling W. Field rela- 
ted to him the contract between him (Field) and James W. 
Burnside; the deed was signed by B. W. and Levada Field 
before the homestead was granted; the deed was signed at 
the residence of B. W. Field, and not in Dahlonega; W. A. 

Vou. xiv. 40. 
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Burnside, Ordinary, was the brother of James W. Burnside. 
Plaintiff introduced the following paper : 


“Mr. Brrp Terry: You will please deliver possession of 
lot known as the ‘ Field fraction,’ to James W. Burnside, on 
the 1st day of January, 1871. 

(Signed) “ Bow.Line W. FIELD. 

“ Dahlonega, Ga., Dec. 19th, 1870.” — 


Under the charge of the Court, the jury returned a ver- 
dict for the plaintiff for the premises in dispute, with $50 for 
rent. Whereupon, deftndants moved for a new trial, upon the 
following, among other grounds: 

Ist. Because the execution of the deed from Bowling W. 
Field and Levada Field to James W. Burnside was attested 
by but one witness at the signing by Levada Field, and was, 
therefore, invalid. 

2d. Because William A. Burnside, Ordinary of Lumpkin 
county, was a brother of the plaintiff, and related to said 
plaintiff within the fourth degree of consanguinity, and said 
deed was submitted to said W. A. Burnside, as Ordinary of 
said county, and was passed upon and approved by said Ordi- 
nary, without the consent of the said Bowling W. Field and 
Levada Field. 

3d. Because the approval of said deed by said Ordinary 
was null and void; he, the said W. A. Burnside, being in- 
competent on account of relationship to act upon or approve 
said deed, without the consent of B. W. and Levada Field. 

4th. Because said deed is only a mortgage and passed no 
title to the premises therein conveyed. 

5th. Because the consideration of said deed, as_ therein set 
forth, was illegal and against public policy. 

6th. Because the Court, after correctly charging the jury 
that, “ No Ordinary can sit in any cause or proceeding in 
which he is related to either party within the fourth degree 
of consanguinity or affinity,” and further, that “if an Or- 
dinary give a judgment, or does a judicial act which the law 
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does not allow him to do, such judgment or act is void and 
of no effect ;” erred in charging as follows: “ But when there 
is no litigation, I think it will do, and the judgment or act 
of the Ordinary will be valid. Determine from the evidence 
whether there was any litigation before the Ordinary.” 

The Court sustained the motion for a new trial, and plain- 
tiff in error excepted, and assigns said ruling as error. 


Wier Boyp; R. A. QuILLIAN, for plaintiff in error, cited 
Code, sections 2713, 2714, 2715; 9 Ga. R., 151; 32 Idem, 
592; 40 Ga. R., 44; 2 Parsons on Contracts, 500. As to 
execution of deed: 16 Ga. R., 424; 17 Idem, 295; 22 
Idem, 415; 100 Mass., 101; Code, section 2651. One credi- 
tor can prefer another: Code, section 1943. 


GeorcE D. Rice; J. N. Dorstry, for defendants, cited 
Deed or Mortgage: 15 Ga. R., 558; 1 Powell on Mort., 4; 
2 Johns Ch. R., 189; 15 Idem, 555; Code, section 1947 ; 
9 Ga., 151; 1 Ibid., 193; Code, section 1944. The consid- 
eration of the deed is against public policy : 2 Johns R., 386 ; 
12 Ibid., 305; 19 Ibid., 311. The deed was a fraud on the 
creditors of B. W. Field: Harrison vs. Hatcher, decided 
27th February, 1872: 41 Ga., 315; 16 Ibid., 416. The 
homestead was not legally conveyed. ‘The execution of this 
instrument, whether deed or mortgage, was not in conformity 
to law: Code, sections 2643, 1945. The Ordinary being 
related to one of the parties to the contract, the approval was 
void, 


WARNER, Chief Justice. 


This was an action of ejectment, brought by the plaintiff 
against the defendants to recover the possession of lot of land 
number forty, in the tenth district of Hall county. On the 
trial of the case, the jury found a verdict for the plaintiff. A 
motion was made for a new trial, on the several grounds speci- 
fied in the record. The Court granted the new trial, where- 
upon the plaintiff excepted. The plaintiff claimed a title 
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to the land, under a deed made by the defendants, on the 
30th day of April, 1869, to him, as set forth in the record ; 
and one of the questions made on the motion for a new trial 
was, whether this deed, according to its legal effect, was a 
conditional deed, conveying a title to the land, or a mort- 
gage. A mortgage in this State is only a security for a debt, 
and passes notitle. No particular form is necessary to consti- 
tute a mortgage, but it must clearly indicate the creation of a 
lien, specify the debt to secure which it is given, and the prop- 
erty upon which it is to take effect: Code, 1944, 1945. A 
contract may be absolute or conditional. The classification 
of any contract must depend upon a rational interpretation 
of the intention of the parties: Code, 2679. It is recited in 
the deed, that Burnside, the plaintiff, held in his own 
right judgments against Field, one of the defendants, 
amounting to the sum of $3,000, and that Field had ob_ 
tained the benefit of the homestead law upon his real prop. 
erty, to which Burnside filed no objections, upon the follow- 
ing agreement: that, if Field did not pay the money due on 
the judgments on or before the Ist day of January, 1871, 
then ,the lot of land (number forty, in the tenth district, 
valued at $1,000) is to be the right and property of said 
Burnside, his heirs and assigns forever, in fee simple, and the 
said judgments to be considered paid off and satisfied. In 
consideration of this agreement, Field and his wife, Levada, 
conveyed the lot of land to Burnside, in fee simple, and de- 
clared that it was a conditional deed, and not a mortgage, 
and becomes absolute upon the non-payment of the sum of 
money due on said judgments at the time specified, and that 
Burnside has the right to enter and take possession of said 
lot of land at the expiration of the time. The agreement 
between the parties was, that the judgments held by Burn- 
side, amounting to $3,000, should be paid off and discharged 
by conveying the lot of land worth $1,000; and if the $3,000 
was not paid by the 1st of January, 1871, the land be- 
longed to Burnside, and the debt of $3,000 was paid off and 
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extinguished. Such was the contract and intention of the 
parties, as manifested by the deed and the recitals therein. 
The $3,000 was not paid by Field by the time stipulated, 
and the result was, by the terms of the deed, that the land 
became the property of Burnside; and Fields’ debt, due to 
Burnside, of $3,000, was paid off and extinguished by the 
conveyance of the lot of land worth $1,000. In our judg- 
ment, this was a deed conveying the land upon a condition 
subsequent, and not a mortgage, according to the declared 
intention of the parties: Code, 2268-2273. Whether this 
agreement between Field and Burnside operated as a fraud 
upon the other creditors of Field, we express no opinion, as 
they nor the character of their claims are not now before us. 

Another ground of error assigned is, that the deed of Field 
and his wife to Burnside for the lot of land in controversy 
was approved by W. A. Burnside, the Ordinary, who was 
the brother of James W. Burnside, the grantee in the deed, 
that he was incompetent to do so on account of his relation- 
ship to one of the parties, and,that Mrs. Field was not pres- 
ent at the time of such approval by the Ordinary. The 
193d section of the Code declares, “that no Judge, or Jus. 
tices of any Court, no Ordinary, Justice of the Peace, nor 
presiding officer of any inferior judicature, or commission, 
can sit in any cause or proceeding, in which he is pecuniar- 
ily interested, or related to either party within the fourth de- 
gree of consanguinity or affinity.” The property set apart 
under the Homestead Act is declared to be for the use of the 
wife or widow and children, during her life or widowhood, 
and at her death or marriage to be equally divided between 
the children of her former husband then living: see twelfth 
section, Act of 1868. The wife and children are the princi- 
pal beneficiaries under the Homestead Act. The homestead 
property, set apart as such, cannot be alienated by the hus- 
band, but may be sold by him and his wife, jointly, with the 
approval of the Ordinary. The approval of the Ordinary 
is required for the protection of the wife and children; and 
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this is not only a proceeding before the Ordinary, but is an 
important function, which he is required to perform, in the 
exercise of his judgment as a judicial officer, and he ought 
to be clearly satisfied in all cases that the wife’s consent is 
freely and voluntarily given, and that the sale will be for the 
benefit of the wife and children. Under the provisions of our 
Code, the wife cannot bind her separate estate by a contract 
to pay her husbands debts, nor by a sale of her separate 
estate to a creditor of her husband, in extinguishment of his 
debts: Code, 1773. The same reasons would seem to be ap- 
plicable to the sale of the homestead in extinguishment of 
the husband’s debts. In this case, the wife joined with the 
husband in selling a part of the hamestead in extinguishment 
of the judgment debts of her husband, and if the homestead 
is to be held good as against the preéxisting debts of the hus- 
band, the Ordinary should not have approved the sale of the 
‘land for that purpose. The Ordinary who approved the sale 
was the brother of the party to whom the sale was made, as 
appears from the evidence in the record, the wife not being 
present at the time of the approval and consenting thereto. 
In our judgment, the deed was invalid because it was ap- 
proved by the Ordinary who was related to one of the parties 
to it, within the degree of consanguinity prohibited by the 
Code, and that the new trial should have been granted on 
that ground. 

Let the judgment of the Court below, granting a new trial, 
be affirmed. 
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Coiquitr & Baaes, plaintiffs in error, vs. Harriet M. 
TARVER, defendant in error. 


Where property has been mortgaged, which is subject to the support of 
the mother of the mortgagors during her natural life, and proceedings 
are instituted to foreclose by the mortgagees, there is no good legal or 
equitable ground why the mortgages should not be foreclosed, as be- 
tween the mortgagors and mortgagees, as such proceedings will not in 
any manner affect the right of the mother to her support out of the 
mortgaged property, provided the same is not scld under the judg- 
ment of foreclosure. (R.) 

Where the first clause of a will contains the following provision: ‘ First, 
my wife is to have the use of the house, furniture, carriages, horses, 
and everything necessary for her comfortable support, together with 
an ample and sufficient support out of and from said plantation, dur- 
her natural life or widowhood. But, should she marry again, then, in 
that event, she is to have the following negroes only, to-wit: Phil and 
his wife, Kittie, and all their children, Eliza, Bella, and her children, 
for and during her natural life; and at her death the said negroes are 
to be equally divided between my children by my said wife—these ne- 
groes to beall and everything my wife is to have out of my estate, if she 
marries again.’’ And the codicil to said will the following provision : 
‘¢ First, Irevoke and annul so much of the first item of my will as gives 
a life-estate to my wife, Harriet, in and to the negroes Phil and his 
wife, Kittie, and their children and increase, Eliza and Bella, and in 
addition to those negroes, I give her Rosa, one of the children of Su- 
san; and I give my wife said negroes and their increase, forever in 
fee:’’ 

Held, That the codicil does not adeem or revoke the first clause in the 
will which charges the estate with the support of testator’s widow dur- 
ing her natural life or widowhood. (R.) 

The record of the probate of the will was notice to the mortgagees that 
the property specified therein was charged with the support of testator’ 
widow, but would not be notice as to other property purchased since 
the testator’s death with the trust funds arising from the sale of the 
encumbered property. (R.) 


Injunction. Mortgage. Construction of will. Notice. 
Before Judge CoLE. Twiggs County. At Chambers. July 
26th, 1872. 


Harriet M. Tarver filed her bill containing substantially 
the following allegations: That she is the widow of Hart- 
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well H. Tarver, who died on November 19th, 1851, leaving 
an estate of lands, negroes and personalty of the value of 
$500,000; that by the first item of her said husband’s will, 
the use of the family residence, carriages, horses and every- 
thing necessary to her comfortable support, was given to her 
during her natural life or widowhood, and all the lands men- 
tioned in said item were charged first with her support; that 
it was the purpose of her said husband by said will to pro- 
vide her a liberal support, his estate being amply sufficient for 
that purpose, and to enable him, moreover, to make such 
provision for his children and other legatees as he desired ; 
that complainant, since the death of her said husband, has 
devoted herself to her children and their interests; that she 
has given general attention to the affairs of the planta- 
tion ; that from the time of her said husband’s death to the 
emancipation of the slaves, she cultivated some twenty-five 
or thirty acres of ground belonging to said estate with ne- 
groes owned by her, from which she derived a yearly income 
of from $200 to $300 ; that, before the late war, she received 
annually from the estate about $1,000, a portion of which 
was spent in the support and maintenance of her two minor 
children ; that during the late war her yearly allowance from 
said estate did not exceed $300, and since said war she has 
received a yearly allowance of about $400; that complain- 
ant does not regard these amounts as constituting a liberal 
support, as contemplated by her said husband’s will ; that the 
personal attention and services rendered to said estate by 
complainant are worth nearly, if not quite, as much as she 
has received from it for her yearly support; that the lands 
now remaining in the hands of the legatees under said will, 
charged with her support, consist of a considerable body of 
lands in said county of Twiggs, possessed at this time by her 
sons, William B. Tarver and Benjamin M. Tarver, who re-+ 
side in said county, some of which lands belonged to her said 
husband at the time of his death, and the rest of which have 
been purchased with the proceeds of the sale of other proper- 
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ty belonging to said estate; that all of said property is now 
encumbered by liens held by the firm of Colquitt & Baggs, 
of the county of Chatham, which liens were created by her 
said sons, and are as follows, to-wit: a mortgage lien, dated 
January 30th, 1871, on fifty-five head of mules and planta- 
tion utensils, besides the crop of 1871, to secure a note for 
$5,000, alleged to have been advanced by said Colquitt & 
Baggs; a mortgage lien, dated February 24th, 1871, on the 
plantations in said county of Twiggs, known as the ‘Green 
Jordan” place, the “Frederick” place, the “Mill” place, and 
a portion of the “Crittenden” place, to secure a note for 
$8,000; a mortgage lien dated February 24th, 1871, on the 
plantation known as the “ Houston” place, the “Tarversville” 
or “Home” place, and the “Smith Mill” place, to secure a 
note for $7,000; that the lien first aforesaid has been nearly 
if not fully paid; that the mortgage last aforesaid was given 
to secure a note for fertilizers which proved to be utterly 
worthless; that said Colquitt & Baggs are proceeding to fore- 
close said mortgage liens, with a view to bringing said prop- 
erty to sale; that if this end is accomplished, complainant’s 
right to the support provided for by said will, and contem- 
plated by her said husband, will be wholly destroyed, and she 
will be left with no other means of livelihood save her own 
personal exertions; that the support intended by said will 
should not only be placed beyond contingency for the future, 
but complainant should be allowed’ for the past that which 
her said husband intended to provide, but which she has 
failed to obtain. Prayer that Colquitt & Baggs may be en- 
joined from foreclosing the mortgages until the further order 
of the Court; that the property aforesaid may be decreed to 
be charged with such sums of money as may be found due to 
complainant for her past and future support. Complainant 
waives discovery. 

Defendants answered the bill substantially as follows : That 
they advanced the money as charged, and took said mort- 
gages in ignorance of the rights of complainant, and without 
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any notice or knowledge thereof, applicable particularly to 
the after-acquired property. One of said firm answered ad- 
ditionally, that the mortgages were taken to secure these 
debts, after considerable correspondence on the subject, in the 
house of vomplainant, she being present when the instru- 
ments were being written, and a description of the property 
being given, she not objecting or disputing, though she must 
have known what was being done; that some of the letters 
written by defendants to William B. and Benjamin M. Tar- 
ver were in complainant’s work-basket, in the room where 
the mortgages were being written, and must have been seen 
by her. 

William B. Tarver filed his affidavit, that there was no 
written correspondence on the subject, and his mother had no 
notice of the mortgages, or of any intention to give them, 
previous to their execution. 

Colquitt & Baggs further answered and pleaded, that while 
it might be true that, by the first item of said testator’s will, 
a charge was intended on the property specified in that item, 
for the support of complainant, at least until her two sons, 
William B. and Benjamin M., arrived at age—now long 
past—or possibly to the end of her life, a proposition which 
can only be settled by reference to the original will, (the pro- 
duction of which they pray for that purpose,) yet they say, 
and so insist, that this provision in favor of complainant was 
adeemed and annulled, and the whole testamentary scheme 
of testator, as disclosed by said first item of will in respect 
to the property therein embraced, changed by the first item 
of a codicil to said will, afterwards made and published and 
admitted to record, wherein the said testator made a different 
disposition of said property wholly inconsistent with the dis- 
position made thereof, in the first item of said will, and gave 
to complainant another and different provision out of a part 
of said property in favor of said complainant, in substitu- 
tion of what was intended for complainant by said first 
item. 
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The following is a copy of the parts of the will of Hart- 
well H. Tarver, and of the codicil thereto, applicable to the 
questions raised by this case : 


“Ttem Ist. I give and devise my plantation at Tarvers- 
ville, and on which I now reside, together with all the fur- 
niture, horses, carriages, mules, stock of every kind and de- 
scription, together with all negroes on said plantation ; also, 
I give and bequeath all my lands, negroes, stock and farm- 
ing utensils on all the lands, together with the lands owned 
by me in Twiggs county, except a plantation known as the 
‘Frederick place,’ with the negroes and stock on it, which 
I give to my son, John H.; also, my plantation in Pulaski 
county, together with all the negroes, horses, mules, stock 
and farming utensils on said plantation; also, my ‘ Buzzard 
Roost plantation,’ and all that is on it, I give and bequeath 
to my executors hereafter named, for the uses and trusts here- 
inafter designated. 

“‘First—My wife is to have the use of the house, furni- 
ture, carriages, horses, and everything necessary for her com- 
fortable support, together with an ample and sufficient sup- 
port out of and from said plantation, during her natural life 
or widowhood. But should she marry again, then, and in 
that event, she is to have the following negroes only, to-wit: 
Phil and his wife, Kittie, and all their children; Eliza, 
Bella and her children, for and during her natural life; and 
at her death, the said negroes are to be eqhally divided be- 
tween my children by my said wife. These negroes to be all 
and everything my wife is to have out of my estate, if she 
marries again, and the balance of the products of my plan- 
tations herein described to be used and managed by my exe- 
cutors for the use and support of my children by my present 
wife, until they become of age, and for the payment of my 
just debts, which I direct to be paid out of the proceeds of 
my said plantations; and when my children by my present 
wife arrive at age, all my property herein named, and all its 
increase, except the thirty negroes I have heretofore given to 
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the children of my wife by her former husband, and except, 
also, certain negroes I have hereby given to my daughter 
Dolly, and specifically named in the bequest to her; and ex- 
cept, also, Julia and her children, which I give to my son 
Paul E. Tarver; and also Jacob, which I give to my son 
Frederick ; and also Willis, which I give to my son Henry ; 
and also Henry, I give to my son John—all of which said 
last-named negroes belonged to the mother of my said first 
children; and as I have heretofore given to the children of 
my present wife by her first husband a large amount of prop- 
erty, and have also secured to my wife an ample compe- 
tency, this is to be in lieu and place of her dower in and to 
all or any of my lands wheresoever situated. 

“Ttem 2d. Devise to Paul E. Tarver. 

“Ttem 3d. Devise to Henry A. Tarver. 

“Item 4th. Devise to Frederick R. Tarver. 

“Ttem 5th. Devise to John H. Tarver. 

“Ttem 6th. Devise to Dolly E. Colquitt. 

“Ttem 7th. Devise in reference to the place at Indian 
Springs, and all property in Butts county. 

“Ttem 8th. As to payment of debts and certain specific 
legacies, and the division of the residue arising from sale of 
property therein named, among all his children. 

“Ttem 9th. As to sale of stock in Merchants’ Bank at 
Macon, and its equal division among all his children. 

“Ttem 10th was as follows, to-wit: ‘I hereby authorize 
and empower my executors, hereinafter named, to sell all or 
any portion of my property I have given to my minor chil- 
dren, if, in their judgment, the circumstances of the country 
should so require it; and if they should deem a sale indis- 
pensable, they are to consult the interest and feelings of my 
wife ; and if she should not wish her interest sold, then they 
are to reserve my residence in Twiggs county, and four’ hun- 
dred acres of land adjoining and contiguous thereto, and the 
negroes I have given her in the event of marriage, together with 
the furniture, horses, carriage and farming utensils, for her 
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support during her life; and if they should sell the property 
given to my minor children, they are to invest the proceeds in 
same proportions given to them by this my will: this power 
given to my executors to be exercised to the best interest of 
my wife and minor children, and not to be exercised unless, 
in their judgment, circumstances seem to require it. But if 
aggressions on the South continue, and they should deem it 
advisable, for the best interest of my minor children, then 
they are empowered and directed to sell said property in any 
manner they may see fit and proper.” 


CODICIL TO WILL. 
“STATE OF GEORGIA—Twiaes County: 


“ Whereas, I, Hartwell H. Tarver, did, on the 12th day of 
October, 1850, sign, seal and publish my foregoing will and 
testament, in presence of Burwell Jordan, Robert R. Slappy 
and Carlton B. Cole, who signed said will as witnesses ; and, 


whereas, I am desirous of changing certain devises and be- 
quests, and also of disposing of other property since acquired 
by me, I do, therefore, make and publish this codicil as a part 
of my will: 

“ Ist. I revoke and annul so much of the first item of my 
will as gives a life-estate to my wife, Harriet, in and to the 
negroes, Phil and his wife, Kitty, and their children and 
increase, Eliza and Bella; and in addition to those negroes, 
I give her Rosa, one of the children of Susan; and I give 
my said wife said negroes and their increase forever in fee. 
And I desire a further alteration in the first item of my 
will, in which I give all my negroes on my plantation in 
Twiggs (except the ‘ Frederick place),’ as well as all my ne- 
groes on my ‘ Pulaski place,’ to my youngest sons, William 
and Benjamin; and in lieu thereof, I desire that my executors 
should set apart ninety negroes, to and for each of my said 
children, William B. and Benjamin, together with the ne- 
groes I got by their mother, together with their increase, 
Said ninety negroes are to be taken from the place on which 
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I now reside and the ‘ Pulaski place’ (excepting those negroes 
that I have or may specifically devise to others); and should 
there not be enough negroes on those two places to make up 
the ninety to each of said children, then I desire them to be 
taken from my ‘ Buzzard Roost’ and ‘Smith places,’ jointly 
with the other two places. Said ninety negroes to each of said 
children are to be selected by my executors, in families, as 
near, as it can be done, so as to be equitable. I further desire 
this further alteration in the first item of my will, to-wit: 
I desire that my executors shall lay off one hundred acres of 
land out of my ‘ Tarversville place,’ including the Lee houses 
and blacksmith shop, and making the house in which the 
post-office is now kept the front line, laying of said hundred 
acres in a square—which I give and bequeath to my sons, 
Frederick and John, for the purpose of erecting residences 
thereon, in future. I desire that the negroes, as well as the 
mules, cattle, etc., given to my daughter, Dolly E. Colquitt, 
during her natural life, in the sixth item of my will—that is, 
those on the ‘Smith plantation ’—shall remain there two years 
after my death ; and I desire, further, that the property given 
my executors in trust for her, in said item, shall, in the event 
of her death, or in the event of the death of her child or ehil- 
dren before marriage, or before arriving at the age of twenty- 
one, revert back, and be divided equally among my children, 
share and share alike. In the bequest to my son John, I give 
him a negro called Henry—his name is Miles, and I intended 
Miles instead of Henry ; and in addition to what I give my 
son John, in my said will, I hereby give him ten negroes in 
addition thereunto, to be selected and set apart to him, by 
my executors, in families, so far as it can be equitably 
done, to be taken from my negroes not specifically given. I 
desire that my son, Frederick, have my body-servant, Tucker, 
and I hereby give Tucker to him, in addition to other be- 
quests to him. 

‘Tn addition to the negroes disposed of by my will and 
codicil, I have about seventy not disposed of. I hereby give 
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to my son, Henry, six of said negroes, to be selected by my 
executors, in families, as far as it can be equitably done. I 
give, to my son John, Susan and her child, both on my Tar- 
versville place. The balance of my negroes not disposed of, 
being about sixty-four in number, I desire to be kept on the 
place where they now are, for two years after my death, and 
that they and their increase be equally divided between my 
wife and all my children, share and share alike, to them for- 
ever, except a share that may fall or go to my daughter 
Dolly, which is to go to the trustees hereinbefore named for 
her, to be held by them in trust for her in the same manner 
as the property given her by my will. 

“T desire my executors, two years after my death, to sell 
and dispose of my surplus stock of mules, horses and cattle, 
and everything else, retaining sufficient to keep up the plan- 
tation directed to be kept up by said will. I desire my exec- 
utors also to sell all and any land that I may die possessed of, 
and not sold or given away by me. I also desire that my 
sons, Frederick and John, may remain and live at Tarvers- 
ville, without cost or charge, till my youngest child becomes 
of age, if they desire to do so. 

“Tt is further my will and desire that my four sons, Paul, 
Henry, Frederick and John, pay to my sons, William and 
Benjamin, as they may respectively become of age, the sum 
$2,500 each; and the said sum is hereby made a charge on 
the estate given by me in my will to my said four sons, 
Paul, Henry, Frederick and John.” 

Upon argument of the motion to dissolve the injunction 
issued in accordance with the prayer of the bill, the Court 
passed the following order: 

“After argument had in the above stated case, it is ordered 
that said injunction be retained, and continued in the penal 
sum of $5,000, and that said Colquitt & Baggs are enjoined 
and restrained from proceeding to foreclose their said mort- 
gages, so far as all the land set forth and mentioned in said 
bill is concerned, except the place or plantation mentioned in 
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said mortgage and bill, called and described as the ‘ Frede- 
rick place,’ which said ‘Frederick place’ they are authorized 
to proceed against by foreclosure of their mortgages or other 
legal proceedings in their discretion, July 26th, 1872. This 
injunction and order also applies to and covers all the mules, 
farming utensils and other personal property set forth and 
mentioned in said mortgages and bill.” 

Plaintiffs in error excepted to said order and now assigns 
the same as error. 


Lyon & Irvin; W. K. DeGRrAFFENREID, for plaintiffs 
in error, submitted the following brief: 

Ist. The allegations in the bill are not sufficiently certain 
and explicit to entitle complainant to injunction and relief. 
See Dulin vs. Caldwell & Co., 28 Ga., 120; 22d,4; Green 
Tracey & Co. vs. Ingram, 11 Ga., 171; Davenport vs. Als- 
ton, 14 Ga., 275; 1 Daniel Ch. Pr., 372,273; Mitford, 126; 


Black vs. Black, 15 Ga., 449; Crawford vs. Ross, 39 Ga., 44; 
Jones et al. vs. Macon & Brunswick Railroad, 39 Ga., 139. 

2d. A Court of equity will not lend its aid against a bona 
fide purchaser, and a mortgagee is such a purchaser: Behn & 
Foster vs. Young & Co., 21 Ga., 207; Rutherford vs. Bill- 
ings, 29 Ga., 38; Calhoun vs. Tullas, 35 Ga., 119; Jones vs. 
Dougherty, 10 Ga., 273; Semmes vs. Moses et al., 21 Ga., 
439; Harrup vs. Winslett, 37 Ga., 655; Thrasher vs. Porter, 
37 Ga., 392. 

3d. A subsequent will or codicil revokes former will as to 
inconsistent dispositions : Nelson vs. Gifford, 3 Barbour, Ch. 
158 ; 1 Jarman on Wills, 166—note-marginal, page 123, top 
page 196-7, marginal 160; 1 Williams on Executors, 129, 
130; Larrabee vs. Williams, 28 Vt., 274; Barlow vs. Coffin, 
24 Howard, 54. 

4th. While it is true that the revocation extends only to 
the inconsistencies, yet it appears from a consideration of the 
whole will, that the testator had a general scheme by his will, 
which the change by the codicil defeats, then the revocation 
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goes to the whole disposition: Harris vs. Clark, 3 Sedden N. 
Y., 242; Snowhill vs. Snowhill, 3 Zabris., 447; Atkins vs, 
Kron, 5 Iredell Eq., 217; Robinson vs. London Hospital, 21 
Eng. Law and Eq., 371; in re Cooper’s estate, 4 Barr, 88; 
Biddle vs. Caraway, 6 Jones’ Eq., 95, 366; Purnell vs. Dud- 
ley, 4 Jones’ Eq., 203; Marshall vs. Marshall, 11 Penn., 5 
S. R., 430; Bradford’s Will, Select Eq. cases, 163. 

5th. There is no equity in the bill, because, if complainant 
is entitled, under the will, to this charge on the lands, the 
mortgagees are, notwithstanding, entitled to foreclose and sell 
as against the mortgagors, so as to get their interest out of 
the mortgaged property for the satisfaction of their debt; and 
the complainant’s charge on the land will continue to follow 
it in the hands of the purchaser at the mortgage sale: Phil- 
lips vs. Humphries, 7 Iredel! Eq., 206; Pickering vs. Pick- 
ering, 15 N. H., 281; Wallace vs. Wallace, 3 Foster, 182; 
Copp vs. Hersey, 11 Foster, 317; Clyde vs. Simpson, 4 Ohio, 
N.S., 445; Hunter vs. Stembridge, 12 Ga., 192. 

6th. Ademption. See Swoope’s Appeal, 27 Penn. State 
Rep., 58; 2 Williams’ Exrs., 1132, e¢ passim. 


WuittLe & Gustin; LANIER & ANDERSON, for defend- 
ant in error, submitted the following brief: 

Ist. The support of Mrs. Tarver was a charge upon the 
lands in Twiggs and Pulaski counties only, and it follows 
the lands in the hands of all parties: Code, section 2210, 

2d. There is no revocation or ademption by the first item 
of the codicil. No new testamentary scheme appears from 
the codicil, and no intention to revoke, and the first item of 
the will is not inconsistent with it: Code, secs. 2420, 2427, 
2435, 2438, 2439. 

3d. Mrs. Tarver having accepted the legacy in lieu of 
dower, is a purchaser for valuable consideration. This being 
so, it places the support due her annually in the position of a 
debt, and her failure to collect it as it became due doves not 
operate as a bar to its collection. 

Vou. xiv. 41, 
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4th. The will having been regularly admitted to probate 
~ and record was notice to everybody, especially to a firm, one 
of whose partners admits actual knowledge of the contents 
of the will. 

5th. There is no evidence that Mrs, Tarver, by any act 
on her part, misled these parties as to the existence of this 
charge. Even if there were conflict on this, it is a matter 
for the Chancellor to decide on the motion for injunction, and 
for the jury on the final trial. 

6th. The judgment upon foreclosure being a judgment in 
rem, would bind Mrs. Tarver: Code, sec. 3774. 


Warner, Chief Justice. 


This is a bill filed by the complainant against the defend- 
ants, praying for an injunction to restrain the foreclosure and 
sale of certain described property which had been mortgaged 
to the defendants hy William B. Tarver and Benjamin M. 
Tarver, the sons of complainant. The Court granted the in- 
junction, to which the defendants excepted. The complain- 
ant alleges in her bill that she is the widow of H. H. Tarver, 
deceased ; that by his will the property embraced in the 
mortgages, or a considerable portion thereof, was charged by 
the will of her late husband with her support and mainte- 
ance during her natural life or widowhood, in lieu of dower 
out of his real estate. The prayer of the bill is, that the 
amount to which she may be entitled for her support and 
maintenance shall be ascertained, and be first paid to her out 
of the mortgaged property, as constituting a prior lien or 
charge thereon. , 

There is no good Jegal or equitable ground shown by the 
complainant’s bill why the mortgages should not be fore- 
closed, as between the mortgagors and mortgagees ; the fore- 
closure of the mortgages as to the debts due by the mortga- 
gors to the mortgagees will not in any manner affect the 
complainant’s rights to her support out of the mortgaged 
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property, provided the same is not sold under the judgment 
of foreclosure; in that event, her rights might be complica- 
ted. In our judgment the codicil to the testator’s will does 
not adeem or revoke the first clause in his will which charges 
his estate with the support and maintenance of the complain- 
ant during her natural life or widowhood, in lieu of dower, 
and she is entitled to have the amount ascertained and de- 
creed to her, to which she may be entitled out of the mort- 
gaged property which was owned by the testator at the time of 
his death, or which has since been purchased with the trust funds 
arising from the sale of the property charged with her sup- 
port, with notice to the mortgagees, that it was so purchased 
with the trust funds arising from the sale of said property, 
The record of the probate of the will of the testator was 
notice to the mortgagees, that the property specified therein 
was charged with her support and maintenance, but would 
not be notice as to other property purchased since the testa- 
tor’s death with trust funds arising from the sale of the encum- 
bered property. In view of the facts of this case, we shall 
direct that the injunction be so modified as to allow the mort- 
gagees to foreclose their mortgages against the mortgagors, 
but restrain them from selling the mortgaged property de- 
scribed in the testator’s will, and so much thereof as was 
purchased with the trust funds arising from the sale of the 
property charged with the complainant’s support, if the com- 
plainant shall allege in her bill that the mortgagees had no- 
tice that it was so purchased with the trust funds at or before 
the date of their mortgages, excepting the “ Frederick place,” 
under their judgment of foreclosure, until the complainant 
shall first ascertain by a decree of the Court on the hearing 
of her bill, what amount she is entitled to for her support and 
maintenance out of the mortgaged property. 

Let the judgment of the Court below be affirmed with 
instructions. 
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Mary J. Kina, plaintiff in error, vs. Josaua A. KrNa, de- 
fendant in error. 


The discretion of the Judge of the Superior Court granting a new trial 
will not be controlled unless abused. (R.) 

Where a bill was seeking to pursue a trust fund which had been paid by 
K. to M., the attorney, by him to F., the trustee for complainant, and 
by him had been turned over to G., his successor, said fund being in 
Confederate money; and the questions in controversy were whether 
all or either of the parties who had received the Confederate money, 
had done so in bad faith, so as to make them all or any of them liable 
to complainant, it was error to dismiss the defendants, F. and H. the 
administrator of G., as not being proper parties. (R.) 

Where the fact that complainant went to Rome to receive the Confederate 
money was proven, her reasons stated at the time for her act should 
have been received as part of ‘the res geste. (R.) 


New trial. Evidence. Declaration. Fraud. Trust. Par- 
ties. Before Judge Parrott. Floyd Superior Court. Janu- 
ary Term, 1872. 


Mary Jane King filed her bill against Joshua King, Daniel 
R. Mitchell, William Franklin and Henry A. Gartrell, con- 
taining substantially the following allegations ; That in the 
year 1849 she was married to the defendant, Joshua King, 
and had by him two daughters, both now living, the eldest, 
Beatrice, aged sixteen years, and the youngest, Ida, aged twelve 
years ; that during the coverture the defendant, King, re- 
ceived into his possession property to the value of $8,000, 
inherited by complainant from her father and her sister; that 
complainant was divorced from her said husband on July 6th, 
1863; that some time prior to the institution of said suit for 
divorce complainant and her said husband entered into an 
agreement of separation, by virtue of which said King was 
to hold the sum of $4,300, as trustee for complainant, and 
her said two minor children, and to pay over to complainant 
semi-annually the interest on the said sum, retaining the 
corpus undiminished for said children after the death of 
complainant; that said defendant soon after the aforesaid 
separation failed to pay the interest as contracted ; that com- 
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plainant employed the defendant, Daniel R. Mitchell, as her 
attorney to collect said unpaid interest, expressly instructing 
him to sue fur nothing beyond the interest as she wished the 
principal sum to remain in said King’s hands according to the 
terms of the articles of separation; that said Mitchell, con- 
trary to said instructions, had the defendant, Franklin, appoint- 
trustee for complainant, and on July 6th, 1863, in the name 
of said Franklin, in Floyd Superior Court, recovered a judg- 
ment against the defendant, King, for the sum of $4,300, 
expressed to be in full of all alimony ; that when complain- 
ant heard that judgment had been recovered as aforesaid, she 
expressly notified said defendants, Mitchell and Franklin, not 
to receive Confederate money in payment of the same; that 
about six months after the date of said judgment, said Mit- 
chell, combining with said King, informed complainant that if 
she and her said trustee refused to receive Confederate money, 
the military authorities of the Confederate States would com- 
pel them by force; that thus misled and frightened, com- 
plainant consented, and on January Ist, 1864, said judgment 
was paid off to said Franklin in Confederate money, then 
worth only five cents in the dollar; that on January 30th, 
1864, said Franklin turned over said Confederate money to 
the defendant, Gartrell, who had been appointed trustee for 
complainant in his place; that said Gartrell has converted 
said trust fund to his own use, never having paid to com- 
plainant principal or interest beyond the sum of $75; that 
said King is liable to pay said $4,300, with interest on the 
same, less the value of said Confederate money payment ; 
that said Franklin is liable for any depreciation of said funds 
whilst in his hands, which he could have prevented; that 
said Gartrell is liable for the value of the funds received by 
him ; that if the said King is held discharged from liability 
by said Confederate money payment, then said Mitchell is 
liable to complainant and her minor children, by reason of 
the aforesaid false and fraudulent representations and threats ; 
prayer for discovery, relief and the writ of subpceua. 
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Complainant subsequently amended her bill substantially 
as follows, to-wit: That by the last agreement between com- 
plainant and the defendant, King, the defendant, Franklin, 
was mutually selected as trustee for complainant, said Frank- 
lin accepting the trust on February 11th, 1861; that on 
March Ist, 1861, said King delivered to said trustee his note 
for $4,300, due twelve months after date, indorsed by Samuel 
T. King, and three other notes for the interest to become due 
on said sum for the first twelve months; that said defendant, 
King, in order to pay off said notes in a depreciated and 
worthless currency, with a view to that end, in the year 1862, 
refused to pay either principal or interest, and procured the 
said indorser to notify the said trustee to sue to prevent the 
discharge of said indorser; that said note for $4,300 was 
delivered to the defendant, Mitchell, for suit in accordance 
with the terms of said notice; that said King and Mitchell 
entered into a fraudulent agreement, by which said King 
contracted to confess judgment on said suit if said Mitchell 
would receive Confederate money in payment of the same; 
that in accordance with said agreement, without any author- 
ity whatever, said Mitchell, on July 10th, 1863, did receive 
Confederate money in payment of said judgment, principal 
and interest; prayer, that the pretended discharge of said 
King, by reason of said payment, given by the said Mitchell 
and Franklin, be set aside. The defendant, Gartrell, having 
died pending suit, his administrator, Robert T. Hargrove, 
was made a party. Upon demurrer filed, the bill was dis- 
missed as to the defendants, Franklin and Hargrove, and 
complainant excepted. The defendant King answered the 
bill substantially as follows: That defendant’ only received, 
by virtue of his marriage with complainant, the sum of 
$3,008.60% ; that the two agreements made in connection 
with the separation of complainant and defendant are hereto 
annexed, marked Exhibits A.and B.; that defendant cannot 
know what instructions were given by complainant to her 
attorney, Mitchell, but defendant does know that three suits 
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were commenced against him by said Mitchell upon his said 
notes, judgments recovered and paid off by this defendant ; 
that the charge is a strange one, that defendant combined 
with said Mitchell to defraud his own children, in view of 
the fact that defendant has always supported, and is now 
supporting and educating them, intending to advance them 
in life as far as his means will allow. 

In answer to the first interrogatory, defendant says, that 
the entire amount of property received by him through com- 
plainant from her father’s and her sister’s estate, was $3,- 
007.603. 

In answer to the second, that the agreements hereto an- 
nexed show that all negotiations and understandings were 
superseded and canceled by the second. 

In answer to the third, that he knows nothing of complain- 
ant’s instructions to her attorney; that there was no under- 
standing between Mitchell and defendant about what money 
was to be paid, the confession of judgment being made to save 
costs and to get rid of the suits as soon as possible. 

In answer to the fourth, that he paid to Daniel R. Mitch- 
ell, complainant’s attorney, in July, 1863, the principal and 
interest of said judgments amounting to about $4,525.75; 
that defendant knows nothing about what was said or done 
by Mitchell to induce complainant to receive Confederate 
money; that defendant was most desirous of turning over 
property in payment of said claim before suit was brought, 
and so notified the parties, and offered to turn over property 
at a gold valuation, but contrary to said proposition, very 
much against this defendant’s protestation and very much to 
his damage and injury, he was sued for the money which 
forced him to sacrifice property and means more than suffi- 
cient at a gold valuation than to pay said debt. 


(EXHIBIT A.) 


“GEORGIA—F.Loyp County : 
“The following is the basis of a settlement agreed upon by 
and between Joshua King and his wife, Mary J. King, to- 
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wit: They hereby agree to separate and to grant each a 
divorce, or allow each to obtain a divorce, agreeing each to 
the other that they will set up no defense to a suit for such 
divorce. 

“The said King hereby agrees to settle absolutely on said 
Mary J. King, $3,500, to be paid to her the day, or as soon 
as both are lawfully divorced, a vinculo -matrimonii. The 
said Joshua King further agrees to settle upon his three chil- 
dren by said Mary, $3,000, to be left in trust absolutely to 
them, and in the event that all three of said children should 
die previous to the death of said Mary J. King, then and in 
that event, $1,500 of said $3,000 to go to said Mary J. King. 
It is agreed that said Mary J. King is to retain and keep the 
youngest named, Bertha, and that said Joshua King is to 
keep and maintain the two eldest, Beatrice and Ida, said 
King to pay all reasonable expenses for the maintenance of 
all their children and said Mary up to the time of divorce, 
and to pay Judge A. R. Wright and D. S. Printup each 
$100, as attorneys, for services in making the settlement and 
procuring the divorce. The said Joshua King is to pay, 
from the time the said divorces are obtained, the interest on 
the $1,000 of the $3,000 settled in trust on his children, to 
said Mary King, for the support of the said youngest child, 
which said Mary J. King retains, said amount of interest to 
be $70, to be paid annually. The said King to be appointed 
the trustee for said children by giving and entering into bond 
and security for the same. Agreed to, as witness our hands 
and seals, this the 21st day of July, 1860 

(Signed) “JosHua Kine,  [1.s.] 
“Mary J. Krve, [1.s.]” 


(EXHIBIT B.) 
“Rome, 9th of February, 1861. 
“Mrs. Mary J. King submits the following propositions, 
to-wit: 
“1st. William D. Franklin will be selected for her trus- 
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tee; if he refuses to accept, she will select some reliable per- 
son except Dr. John S. Hughes and Henry Dobson. 

“2d. Dr. King will convey to her trustee $4,300 in prop- 
erty, the property to be agreed upon and the price thereof by 
said trustee and King, and upon failure to agree as to the 
property and price, Dr. King will secure the payment of the 
$4,300 in cash to said trustee, with interest thereon from the 
date or from the time he failed to pay the $25 alimony in 
pursuance of Judge Hammond’s order, which was revoked at 
last Court. The property or money, as the case may be, to 
vested in said trustee during the natural life of Mrs. King, 
and at her death to go to and be the absolute property of her 
three children by said King. The rents, issues and profits 
of said property, or the interest on said money, to go and be 
for the absolute use and benefit of Mrs. King during her 
natural life, for her individual support, maintenance, and be 
so applied by her trustee. 

“3d. Dr. King to support, maintain and educate their 
three children at his individual expense, the youngest one to 
remain with Mrs. King until it is seven years old, she sup- 
porting and clothing said child until that time, Dr. King 
paying her trustee, for her, $100 per annum. 

“4th. Dr. King to pay the entire costs of the suits, and 
pay to D. R. Mitchell $100 for his fees as Mrs. King’s 
attorney. (Signed) 

“D. R. MITCHELL, 
“ Attorney for Mrs. King. 


“Mary J. Kina.” 


“This proposition accepted and agreed to by me, this 9th 
of February, 1861. (Signed) 


“JOSHUA KING. 


Attest : 
“'THomAS J. WorD, 
“ Jesse LAMBERTH, Ordinary.” 
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The answer of the defendant, King, to the amendment to 
complainant’s bill denied all the material allegations therein 
contained. | 

The defendant, Mitchell, answered the bill, substantially, 
as follows: That he knew nothing of any deed of separation 
entered into between complainant and her husband prior to 
the suit for divorce ; that the contract of February 9th, 1861, 
was brought about through the negotiations of defendant ; 
that the selection of the defendant, Franklin, as trustee for 
complainant, was made entirely independently of defendant, 
as he had, at that time, no acquaintance whatever with said 
Franklin ; that, on February 11th, 1861, said Franklin came 
to the office of defendant; in the city of Rome, and stated 
that he had consented to become the trustee of complainant, 
who was his cousin ; that, some time thereafter, said Franklin 
again called on defendant and informed him that he (said 
Franklin) and said Joshua King had not agreed on the price 


of the property, to be taken in payment of said $4,300, and 
that rather than allow the prices demanded by said King for 
some negroes, he had, after consultation with complainant, 
determined to take the money ; that defendant heard nothing 
further from said Franklin until he brought to him the orig- 
inal, of which the following instrument is a copy : 


“ GEORGIA—F.Loyp County: 

“To William D. Franklin, Trustee for Mary J. King: You 
are hereby notified that I shall hereafter refuse to pay the in- 
terest, or any part of the principal of the note for $4,300, 
given for the use of Mary J. King, the consideration thereof 
having entirely failed. The said Mary J. King having 
entirely failed to comply with the agreement and understand- 
ing had at the time; and, further, she having taken pos- 
session of a large portion of the property, which was un- 
derstood was to be turned over to her in lieu of said note, 
and the balance is now ready to be turned over at a fair val- 
uation, and I am willing and ready to comply in turning over 
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the property, according to said agreement. February 15th, 
1862. (Signed) 
“JosHua Kine.” 


That Franklin stated that he had made no arrangement 
with said King, further than to take his note for $4,300; 
that if complainant had made any other arrangement with 
said King, he knew nothing of it, and that he knew of no 
other remedy than to sue the note and collect the money ; that 
defendant advised said Franklin to bring suit on the note and 
collect the money, in order that he might hold the same sub- 
ject to his control ; that defendant sued said note to the July 
Term, 1862, of Floyd Superior Court, and obtained judg- 
ment at the July Term, 1863; that, at the judgment term, 
the defendant, King, asked him if he would take Confederate 
money in payment of said indebtedness, to which defendant 
replied that he would, unless instructed to the contrary, as it 
was the only currency of the country; that said King then 
stated he would confess judgment, which he then and there 
did, through his attorneys; that, on July 10th, 1863, defend- 
ant received, in full of said judgment, Confederate money, 
most of it being what was called seven-thirty, or interest- 
bearing Confederate States Treasury notes; that, on October 
8th, 1863, defendant paid to said Franklin, after deducting 
the usual commissions, the sum of $4,534, in full of said 
claim; that complainant never employed defendant to sue 
said King to recover the interest due on said note, or any 
other note or sum of money whatever; that complainant 
never gave to defendant any instructions touching a suit of 
any kind for money, either principal or interest, against said 
King; that complainant never instructed defendant not to 
receive Confederate money on said claim, but, on the con- 
trary, after the aforesaid collection, complainant importuned 
him to pay the money to her, which he declined to do, but 
finally let her have $50, which was allowed him in his sub- 
sequent settlement with her said trustee; that the entire 
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charge in said bill, as to the advice of defendant to com- 
plainant and said Franklin, to the effect that they would be 
compelled by military authority to receive Confederate money, 
is false. 

The answer of the defendant, Mitchell, to the amended bill 
denied all the material allegations therein contained. 

The following evidence was introduced for complainant : 

R. D. Harvey, sworn: About the time of the passage of 
the Funding Act, I quit taking Confederate money for my 
clients, without first consulting them. The Funding Act 
was passed February 17th, 1864. I was a practicing attor- 
ney during the war; and when the currency got down to be 
worth not more than ten cents on the dollar, I would not 
receive it for clients without first getting their consent. 

THomas TUMLIN, sworn: When Confederate money be- 
came badly depreciated, I ceased receiving it, except in eases 
where I considered the debis doubtful. I tried to pay a debt 
to my uncle, Lewis Tumlin, during the war, in Confederate 
money, and he told me I ought not to want to pay it, and I 
did not pay it until since the war. I quit taking Confeder- 
ate money in the spring of 1863. Ido not think prudent 
men were receiving it as late as July, 1863. 

A. R. Wricut, sworn: I was not the paid counsel for 
either party, in the suit on the note for $4,300. I advised 
King to confess judgment. King told me he could pay off 
the claim in Confederate money, and asked my advice in the 
matter. I told him I did not think it would be received, 
but if he could do so I advised him to do it. I knew King 
and Mitchell were unfriendly at the time, and are now, I 
believe. I do not think that there was any collusion be- 
tween King and Mitchell, nor that King acted in bad faith 
in confessing and paying the judgment. 

Barber’s table was introduced, showing that Confederate 
money was, as compared with gold, on July 1st, 1863, eight 
of Confederate money for one of gold; on July 15th, 1863, 
ten of Confederate money for one of gold; on October Ist, 
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1863, was thirteen of Confederate money for one of gold ; 
and, on October 15th, 1863, was twelve and one-half of 
Confederate money for one of gold. 

Witiiam D. FRANKLIN, sworn: I became trustee for 
complainant, at the request of Joshua and Mary J. King. 
Nearly one year after Joshua King gave the note, he desired 
to settle with Mary J., by delivering to her some negroes. 
She came up after me to go down and see if we could agree 
on the price of the negroes. I thought King’s prices on the 
negroes too high, and therefore did not trade. King gave 
four separate notes for the interest, and paid all but one. 
Nearly one year after the note for $4,300 was given, he 
served me with the written notice that he would not pay 
anything more. §S. T. King notified me to sue on the notes 
in the fall of 1862. I commenced suit to prevent the release 
of 8. T. King as security. I did not expect to collect any 
money, as there was no collecting law. I did not expect to 
receive Confederate money in payment, and did not do so 
until authorized and requested so to do by complainant. I 
did not authorize the defendant, Mitehell, to receive Con- 
federate money in payment of the trust fund. I received 
$4,534 in Confederate money from the defendant, Mitchell, 
on October 8th, 1863; paid complainant on the same day 
$234; paid the {defendant, Gartrell, on March 17th, 1864, 
$4,300, with some interest that had accumulated on interest- 
bearing bills. Complainant came after me to go down to 
Rome and get the money. I went with her and received it 
in her presence. [Mrs. King said that she was destitute, and 
that the military would force her to take Confederate money, 
and that she had as well do it, and be living on it, is what 
was said, to the best of my recollection. ] 

Defendants objected to all that part of the foregoing testi- 
mony enclosed in brackets. The objection was sustained by 
the Court, and the complainant excepted. 

The complainant and Mrs, Eliza Dupriest, her mother, 
testified and sustained all the substantial allegations of the 
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bill as to the instructions of complainant to the defendant, 
Mitchell, in reference to the enforcement of the provisions of 
the articles of separation against the defendant, King. 

The defendants introduced no testimony. The jury re- 
turned the following verdict, to-wit: ‘* We, the jury, find for 
plaintiff $4,300, principal, with interest, against defendant, 
Dr. J. A. King — 
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We find in favor of defendant, D. R. Mitchell. 
The defendant, King, moved for a new trial, upon several 
grounds, unnecessary here to be set forth. The Court sus- 
tained the motion, and ordered a new trial, and complainant 
excepted. 

During the trial the complainant requested the Court, in 
writing, to charge as follows, to-wit : 

“Tf the jury believe, from the evidence, that Dr. King did 
not act in good faith in the payment of the debt, such pay- 
ment is no protection to him, except to the extent of the value 
of the Confederate money. Whether Dr. King did or did 
not act in good faith is a question of fact for the jury to de- 
cide from all the evidence in the case.” The Court modified 
the request by omitting the words, “did not act in good faith,” 
and by substituting in their stead these words, ‘acted fraud- 
ulently, that he committed acts of fraud;” also, by omitting 
the words, “in good faith,” in the second sentence of the re- 
quest, and by substituting the word “fraudulently.” To 
which refusal to charge and modifications of the written re- 
quest to charge, complainant excepted. Complainant assigns 
error upon each of the aforesaid rulings. 



























A. R. Wricut; E. N. Broy.es, for plaintiff in error. 
1st. Dismissal of bill as to Franklin and Hargroves, admin- 
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istrator, was error: Story’s Eq. Pl’s, 284, 298; 7 Ga., 549; 
Hill on Trustees, 416. 2d. Charge should have been given 
as requested: 1 Bouv. Ins., 249; 37 Ga. R., 205, 220. 3d. 
King acted fraudulently, and therefore the discharge of said 
judgment is void: Code, sec. 3116; 1 Bouv. Dict., 613; 27 
Ga. R., 453 ; 2 Pars. on Con., 767 ; Code, secs. 2709, 3123; 22 
Ga., 594; Code, secs. 2908, 3122. 4th. Release by trustee, 
without consent of the beneficiary, set aside: 2 Pars. on Con., 
715; Hill on Trustees, 274. 5th. Whether King acted in 
good faith is a question for the jury: 41 Ga., 439 ; 39th, 100, 
569, 573; 38th, 311; 37th, 205, 230. 6th. Verdict was 
not sufficiently against the evidence as to require a new trial : 
41 Ga., 71, 211, 299; 8th, 306; 10th, 381. 


Printup & Foucwe; J. W. H. UNDERWOOD, for defend- 
ant. There was no evidence that King did not act in good 
faith, and a reviewing Court will not control the discretion 
of the Superior Court, except in extreme cases: 42 Ga., 219; 
40th, 91; 38th, 129; 37th, 537; 36th, 604; 35th, 271; 
34th, 375. 


WarRnER, Chief Justice. 


This was a bill originally filed in behalf of complainant 
and her two minor children, against the defendants, King, 
Mitchell, Franklin and Gartrell, to recover the value of a 
trust debt, which the complainant alleges had been fraudu- 
lently paid in Confederate money, and received by Franklin, 
her trustee, in bad faith, and paid over by him to his succes- 
sor, Gartrell, who had misappropriated and misapplied the 
same to the injury and damage of the complainant. On the 
trial, the Court having dismissed from the bill the defend- 
ants, Franklin and Gartrell, the jury found a verdict against 
King for the sum of $4,300, with interest thereon, and also 
found a verdict in favor of the defendant, Mitchell. The 
defendant, King, made a motion for a new trial, which was 
granted by the Court, whereupon the complainant excepted. 
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The presiding Judge of the Superior Court is clothed with 
the power and authority by the Constitution and laws of the 
State to grant new trials, and, in the performance of that duty 
so devolved upon him, he may exercise a sound discretion in 
granting or refusing a new trial in cases where the verdict may 
be decidedly and strongly against the weight of the evidence, 
although there may appear to be some slight evidence in favor 
of the finding. In this case, the presiding Judge, in the ex- 
ercise of the sound discretion vested in him by law, has— 
granted a new trial, and we cannot say, in view of the facts 
disclosed by the evidence in the record, that he has abused 
that discretion, so as to authorize this Court to control it, and 
we therefore affirm the judgment of the Court granting a new 
trial. 1 

The plaintiff in error, however, excepts to the rulings of 
the Court in dismissing the defendants, Franklin, and Har- 
groves, the administrator of Gartrell from the complainant’s 
bill, as not being proper parties defendants thereto, and also 
in ruling out that portion of Franklin’s answer to the seventh 
interrogatory, as to what Mrs. King said when she came 
after him to go down to Rome and receive the Confederate 
money, to-wit: “ Mrs. King said she was destitute, and that 
the military would force her to take Confederate money, and 
that she had as well do it and be living on it;” and in sub- 
stituting the words “acted fraudulently,” instead of the 
words “ did not act in good faith,” as contained in the writ- 
en request to charge the jury. In our judgment, it was 
error in the Court below in dismissing the defendants, Frank- 
lin and the legal representative of Gartrell, as parties de- 
fendant to the complainant’s bill, and especially so, under 
the decision of this Court in this case at a former term as to 
the liability of the respective defendants, then parties to the 
bill. The complainant was seeking to pursue the trust fund 
which had been paid by King to Mitchell, the attorney, and 
by him to Franklin, the trustee, and by the latter had been 
turned over to Gartrell, his successor. Whether all or either 
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of the parties who had received the trust fund in Confederate 
money, had done so in bad faith, so.as to make them all or 
any of them liable to the complainant, was the question to 
be decided under the evidence, and if liable at all, what was 
the extent of their liability, either jointly or separately, as 
the evidence might establish, according to the principles of 
law and equity, applicable to each one of them in the capacity 
in which they paid and received the fund; the parties re- 
ceived the fund from each other, and when a Court of equity 
gets jurisdiction of the parties through whose hand the trust 
fund has passed or been received, it will retain it for the 
purpose of making a complete and final decree so as to pre- 
vent a multiplicity of suits. The exception to ruling out 
the sayings of Mrs, King to Franklin, was, in our judgment, 
well taken. The witness proved her act in coming to him 
to go down to Rome to receive the Confederate money, but 
the Court refused to allow the witness to state her reasons for 
doing the act, made at thetime. This waserror. Although 
the acts and declarations of Mrs, King, in relation to the 
taking of Confederate money in payment of the trust debt, 
could not have been received to affect or prejudice the rights 
or interests of the minor children in that debt, still, her acts 
and declarations in relation thereto were competent to affect 
her own interest in that debt, and when the witness proved 
her act in coming to him to go down to Rome to receive the 
Confederate money, her reasons stated at the time for her act, 
should have been received as a part of the res geste: Code, 
3720. The words “good faith,” as contained in the request 
to charge, were in exact conformity with the ruling of this 
Court, when this case was before it at a former term, but the 
distinction between good faith and fraudulent, as applicable 
to the facts of the case, is too attenuated and shadowy to con- 
stitute a valid ground of error. 

Let the judgment of the Court below granting a new trial 
be affirmed, with instructiuns as indicated in this opinion. 


VoL. XLy. 42, 
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SuPREME CourT oF GEORGIA, 


Atlanta, July 16th, 1872. 


General Toomss having announced the death of the Hon- 
orable Linton STEPHENS, a former member of this Court, 
the following order was passed : 

It is ordered by the Court, that the Hon. Ronunr Toomss, 
Hon. CHARLEs J. JENKINS, Hon. Ricwarp F. Lyon, Hon. 
Iverson L. Harris, and the Hon. Henry L. BENNING, be 
appointed a committee to report, when the Northern Circuit 
shall have been reached in its order on the docket, suitable 
resolutions commemorative of Judge SrEPHENS. That these 
proceedings be entered upon the minutes, and that a copy 
thereof be sent to each member of the committee. It is fur- 
ther ordered that this Court stand adjourned until 10 o’clock 
A. M. to-morrow. 

On October 5th, 1872, upon the call of the Northern Cir- 
cuit, the committee reported as follows: 


The Committee appointed by the Supreme Court of Georgia, during 
this term, to report ‘‘ suitable resolutions commemorative of Judge Sre- 
PHENS,’’ submit the following report: 

The bench and bar of this Court are again called upon to hold a meet- 
ing of sorrow, commemorative of another of their most distinguished, 
valued and beloved professional brethren. The hand of death which has 
recently stricken the name of Linton Srepuens from the roll of the liv- 
ing, leaves not upon our records a more perfect model of a pure, able, 
learned and upright magistrate—of a just, profound, brilliant and suc- 
cessful lawyer—of an earnest, self-sacrificing, devoted patriot—of a 
great-hearted, true man, whose life was spent in the practice of virtue, 
the pursuit and vindication of truth, and in the service of his fellow-man. 

Linton Steruens was born in what was then Wilkes county, now the 
county of Taliaferro, in this State, on the Ist day of July, 1823. Hig 
father, of Scotch-Irish descent, was a gentleman of unusual education 


‘ 
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and intellectual attainments in the day, and among the people among 
whom his lot was cast, and his family ranked with the first-class of the 
early settlers of our Commonwealth. He was left an orphan in his child- 
hood, with a slender patrimony, but he had great advantages in his youth, 
of which he availed himself to an extent rare among the youth of our 
country. The providence which deprived him of a father’s fostering 
protection committed him to the care of one pre eminently qualified to 
discharge the duties of father, brother, protector and friend; deep, fer- 
vent, unbounded fraternal affection moulded that grand development of 
his moral and intellectual character which won the confidence, the affec- 
tions and the admiration of all who knewhim, Having been thoroughly 
prepared, under this training, he entered the Freshman Class of Franklin 
College, in the University of Georgia, in 1839, when sixteen years old; 
he was immediately recognized as the head of a large class of Georgia’s 
chosen sons, which position he maintained throughout his collegiate 
course, and he graduated with the first honor of his Alma Mater, without 
a competitor and without a rival. 

After leaving college, he was placed in the office of one of your com- 
mittee to study law, and was soon afterwards sent to the University of 
Virginia, where he graduated at the head of the Law Class, under Judge 
Tucker, who foresaw and foretold his great professional success. After 
graduating at the University of Virginia, in law, he went to Harvard, in 
Massachusetts, to attend the lectures of Judge Srory, of the Supreme 
Court of the United States, and remained there until Judge Srory’s 
death, when he came to Washington and spent a winter in attending the 
Supreme Court of the United States and the debates in Congress. 


He returned to Georgia in 1846, having given three years to prepara- 
tion for his profession, thoroughly prepared to bear the armor which he 
put on, and was admitted to the bar, in his native county, in 1846. He 
located at Crawfordville, in his native county, and became a leader of 
causes in the Court-house before he was scarcely known out of it. In 
1849, he was elected to represent Taliaferro county in the Legislature ; 
was re-elected in 1850 and 1851. Thoroughly versed in the principles of 
constitutional government, his compatriots immediately recognized his 
merit and his genius, and placed him at the posts of labor and of honor. 

In 1852, he married the daughter of Judge Joserx Tuomas, of Sparta, 
and removed to Hancock county, and the next year the people of Han- 
cock again called him into the public service as their -representative in 
the Legislature, and continued to elect him until 1855, when he was a 
candidate for Congress, in a district opposed to his political opinions by 
a large majority, which his power and influence reduced to an extent 
which made his defeat a triumph for his principles. In 1857, he contes- 
ted the same district, with the same honorable result. 

In 1859, Judge SrerHens was appointed to the Supreme Court of the 
State, and was unanimously elected by the Legislature to this honorable 
post, and after eighteen months’ service in that position, resigned it on 
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account of ill health. We pass over his judicial record; it will pass 
down to future ages in our reports. His judgments were clear, concise, 
exhaustive expositions of the law and facts of the cases decided by him, 
and contain no word which his friends would wish to blot. 

In 1860, he was elected to the Secession Convention of the State of 
Georgia, and voted against the resolution. He acknowledged the right, 
but opposed the policy of that resolve; but, after the resolution was 
passed, and that grand, historic act was accomplished, true to his princi- 
ples and his allegiance to his State, he put his whole strength and power 
and soul into the cause of his country. He immediately returned to his 
home, raised a company for the vindication of the right, and joined the 
Fifteenth Regiment of Georgia Volunteers, and was elected Lieutenant 
Colonel of that regiment, went to Virginia to meet the foe, and continued 
in the army of Northern Virginia until 1862, when his health compelled 
him to retire from military service. Upon his return home, he was again 
called into the public service by the people of his county, who elected 
him to the Legislature in 1862, and continued him in that service until 
the end of the war. But when his State was invaded, in 1863, he raised 
a battalion of cavalry and again entered into military service for the de- 
fense of his native land, and served until the spring of 1864, when the 
term of service of his command expired, and soon after, in the spring 
of 1864, when the invader was devastating our land, he again put on his 
sword and stood in the front until compelled to retire, from ill health, 
to the duties of a legislator. 

Having lost his first wife before the war, in 1868 Judge SrerHens mar- 
ried Miss Mary W. Sarrer, of Boston. From the surrender of our 
armies, in 1865, to the time of his death, (on the 14th of July, 1872,) Mr. 
SrePHeEns was actively engaged in a very large and lucrative practice of 
his profession, and his last grand and successful effort was made in 
the vindication of public justice, and in the advocacy of the rights of the 
people. 

His mind was peculiarly adapted to the profession which he selected, 
elevated and advanced, clear, vigorous, analytical and comprehensive, 
it seized truth, facts and law with an iron grasp, and stripped sophistry 
and error naked to the mental gaze of all beholders, while his stern in- 
tegrity and devotion to truth gave irresistible power to his lofty intellect. 

Judge SrerHens was a husband and father, and here his genial, kind, 
affectionate nature shone with peculiar brilliancy, shedding happiness 
and joy over a household in which he was peculiarly blessed ; but we for- 
bear to enter those sacred precincts in which there is no human consola- 


tiog. 

The Committee offer the following resolutions: 

Resolved, That, in the death of Livtron StrepHens, the bench and bar 
of Georgia have lost an eminent jurist, and the country one of her best, 
ablest and truest sons, whose memory we would perpetuate for the ben- 
efit of future generations, 
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Resolved, That we respectfully tender to his bereaved widow and chil- 
dren the heartfelt sympathy of the bench and bar, and the officers of thig 
Court, whose warm friendship and affection he so well deserved and so 
fully possessed. 

Resolved, That in token of this, we will wear the usual badge of 
mourning during thirty days. 

Resolved, That a copy of this report and resclutions be transmitted 
to Mrs. Sreruens for the family, and that the Court be requested to have 
them entered on its minutes, and that the gazettes of the State be re- 
quested to publish them. , 
ROBERT TOOMBS, 
CHARLES J. JENKINS, 
RICHARD F. LYON, 
IVERSON L. HARRIS, 
HENRY L. BENNING, 

Committee. 


On motion, it is ordered that the report and resolutions be 
entered on the minutes of this Court, and that the Clerk do 
transmit to Mrs, StEPHENS a copy for the family of Judge 
STEPHENS. 


Chief Justice WARNER, in behalf of the Court, responded 
as follows: 


Judge Srepnens, whose death we all so deeply mourn and regret, was 
no ordinary man. The records of this Court furnish the highest evi- 
dence of his eminent ability as a Judge anda lawyer. His strong, clear, 
discriminating, logical mind was wonderfully adapted to his chosen pro- 
fession. The loss of such a man at any time, and especially at this time, 
is an irreparable loss to the bench, the bar, and to the entire people of 
his native State. Cut down in the full vigor and usefulness of his intel- 
lectual manhood, his place cannot be supplied. 

Judge SrePHENS was not only a great man intellectually, but he was an 
honest and true man—true to his honor, true to his friends, true to his 
professional obligations, and true to his country. What a calamity to 
lose him from our midst here, whose voice has so recently animated 
and instructed us in the discharge of our official duties! But we must 
submit to the inscrutable dispensations of that Providence which con- 
trols the destiny of men and nations. 

Cordially indorsing the sentiments expressed by the committee in their 
report and resolutions, let them be entered on the minutes of the Court, 
as a perpetual memorial of our affectionate regard for him when living, 
and of our heartfelt sorrow for our departed friend and brother, whose 
voice is now hushed in the silence of the grave. 
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SupREME Court oF GEORGIA, 
Atlanta, October 5th, 1872. 


The committee appointed to prepare resolutions commem- 
orative of Judge CABANISS, reported through its Chairman, 
Col. N. J. Hammon, as follows: 


Though the active professional life of Judge Cananiss was spent in the 
Flint Circuit, at the date of his death, (the 19th of April, 1872,) he re- 
sided in Atlanta, Georgia. 

We, the undersigned, were appointed by the Atlanta bar as a commit- 
tee to present a suitable memorial of his career and virtues to this Court. 
Messrs. ALEXANDER M. Speer, R. P. Trippe, B. Hitt, Samven Haut, L. 
T. Doyat, Joun J. Beat, and Tuomas Hatt, as acommittee of the Flint 
bar, presented such a memorial to the Superior Court of Upson county, 
in May, 1872. Finding that they intended presenting the same here, 
we agreed to join with them in reiterating their memorial here. It is as 
follows: 


Change and decay are written upon every living thing beneath the sun. 
The loftiest intellect, the most spotless character, a heart moved by the 
kindest and noblest feelings of our nature, are all alike subject to those 
mutations and changes that are written by the hand of Destiny upon 
our race. 

To the grave we go and bury from our sight the form in which once 
existed all those faculties of mind, emotions of the heart and graces of 
manner that endeared the living to our hearts, and there remains to us only 
their chronicled memory; and this soon passes with us into receding 
shadows of the past. Yet while we live, while the memory of depart- 
ing friends linger with us, it is a sad yet melancholy pleasure to pause 
beside the tomb, and with surviving friends commune in sorrow at the 
loss we have sustained. 

Good men die, and their bodies sleep in the earth to the morning of 
the resurrection, but for a time, at least, and upon the companions who 
move with them upon the stage of life, their good deeds, their spotless 
lives, their example upon the minds and hearts of survivors, shedding a 
gentle influence, fa!ling like the unseen dew of the skies, bring joy and 
refreshment to our souls, as we journey over the arid wastes of life. 

While toiling and struggling along the ways of life, its disappointments, 
its enjoyments and its jealousies, often dim and obscure to our mental vis- 
ions those virtues and excellencies that often spring freshest in the mod- 
est and retiring nature; but when we stand by the opening tomb, and 
gaze into its dark and silent chambers; when we deposit there the life- 
less form with which we have daily associated, envy, distrust and jeal- 
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ousy wither in our hearts, and we gaze with tearful eyes upon the dead, 
and read there the memory of virtues, which, in the broad glare of the 
world’s sunshine, were only partially exposed to our view. 

It is a trace of man’s original purity that lingers in our fallen nature, 
that at the grave we bear no remembrance of the errors of theliving, but 
linger with speechless affection upon the virtues of the dead. 

There gathers around the fearful mystery of the coffin and the grave 
only the cherished memory of our friend—of his worth, purity and use- 
fulness ; of our loss; of his gain; of our weary pilgrimage; of his tri- 
umphant and happy ascension ; of our toils, disappointments and sor- 
rows while yet journeying life’s weary way; of his rest and peace ‘in 
green pastures and by the side of still waters.’’ 

Our professional brother and associate had spent a large portion of his 
life in the pursuits in which we are now engaged. With that diffidence 
and modesty that peculiarly distinguish him, he could not have hoped to 
attain eminence in his profession, unless he had other qualities of head 
and heart to overcome all such obstacles. 

A clear and discriminating mind,’ a sound and well-balanced judgment, 
trained and matured by discipline, and a character of spotless purity, 
were the weapons with which he fought the battle of life. They slowly 
but surely attained for him success, honors and distinction, though diffi- 
dent almost to a fault, for this cause rarely impressing audiences or Courts 
with the power of the forum. Yet there were in his efforts a precision 
and clearness, a force and candor, that often bore off the prize from the 
more gifted advocate. As the presiding Judge of the Flint Circuit, for 
four years (chosen by the people over whom he presided) his unfailing 
attention to the duties of his position, his quiet, unimpassioned, yet dig- 
nified administration of the law, his patient and courteous deportment 
upon the bench to the bar and people, his clear and lucid opinions of 
the law, receiving, as they often did, the highest encomiums of the Supreme 
Court—will long be remembered among those whom duty called into his 
Courts, and be treasured to his memory upon the unfading records of our 
judicial history. 

But this life of usefulness would have been incomplete to have been 
limited alone to pursuits in which he received the benefit. He was not 
unmindful of his duty to his State, or that at the call of his fellow-citi- 
zens he owed a service that he could not disregard. 

It would not be expected in a brief tribute such as is offered here, we 
should trace his public career through the various prominent and useful 
public positions that the confidence of the people conferred upon him. 
He filled them all ‘‘ worthily and well,’’ and left them without distrust of 
his capacity or suspicion of his integrity. 

A man of marked modesty and diffidence ; slow in forming acquain- 
tances; with no adventitious aids of fortune or influential friends to press 
him forward in early life; with no recommendation but a clear intellect 
an honest heart and spotless life, few men in Georgia exercised a wider 
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‘influence, none commanded more justly or more worthily the universal 
confidence of our people at his death. But men live not alone in public 
life, wielding the power and patronage of position, or in the Courts amid 
the jostling and contests of contending suitors. There is a large portion 
of life due, and justly due, to family and friends, to the kindnesses 
and amenities of social and domestic life. Without them the picture, 
though never so brilliant, would be wanting in those delicate tints and 
tracings, those lights and shadows which dim not the glory but add new 
charm and beauty to the living canvass. 

His modesty and diffidence may have been obstacles to his rapid ad- 
vance to public favor, but around the fireside in the sweet charm of the 
domestic circle, they breathed a gentle and kindly influence that reached 
every heart, and are impressed in the life and manners of many who 
were nurtured and trained at his hearthstone. 

Here it was that his best and happiest influences were felt and appreci- 
ated. Around him here clustered wife and children, to him the richest 
treasure of life. Butinto this bereaved and sacred circle of duty and affec- 
tion we forbear to intrude. In the home seclusion of their irreparable loss, 
we can say there is only one source of consolation, a fountain that never 
fails, to which he as husband and father for so many years, pointed them 
and ‘‘led the way.”’ 

Probably no citizen of our State was ever honored and trusted more 
constantly with public confidence than our deceased professional brother. 
He was born in Greene county, in the year 1803. Losing his father in 
his childhood, his training and education was entrusted to his guardian, 
who gave him the best educational advantages that a new and rapidly 
improving country afforded. He was prepared for Yale College, but 
never joined this institution, determining to attend a course of law lec- 
tures at Harvard in its stead. Returning to Georgia for a year or two, 
he taught school, completed his legal studies, was admitted to the bar, 
and was about this time married to Miss Sarah Shipman, who still sur- 
vives him, and who proved a joy and light to his household for nearly 
fifty years of wedded happiness. 

About the year 1825 or 1826, he settled Forsyth, Monroe county. 
Soon after he was elected Clerk of the Superior Court of the county— 
a position both of honor and profit. This position he held with the con- 
fidence of the people for nearly a quarter of a century, and during most 
of the time acting also as Clerk of the Court of Ordinary. The perfect 
records of those Courts are the best evidences of his integrity and fidelity 
in official life. In 1832 and 1839 he was a member of the Conventions 
of the State, whose labor and results made a marked impression upon 
the political history of our State. 

In 1840 he was chosen Clerk of the House of Representatives. In 
1850 the Court of Ordinary, as at present organized, was established and 
he was chosen its presiding Judge until 1857, when the people called him 
to the Judgeship of the Flint Circuit, over which he presided for four 





666 APPENDIX. 


years. In 1861 and 1862 he was chosen and served as a Representative 
in our State Legislature. 

During the war he was appointed Confederate States Collector of the 
State, and though millions of public money passed through his hands, he 
retired from his office far poorer in worldly goods than when he entered 
it. In 1865 he was a member of the Convention called to reorganize 
and establish civil government in Georgia. Soon after he was chosen 
with great unanimity a member of Congress from the district in which 
he lived. No members fromGeorgia at this time being admitted into Con- 
gress, he devoted himself anew to his profession until 1871, when he was 
elected Auditor of the State Road, which position he was filling at the 
time of his death. Here his career ended, and in the seventieth year of 
his age, quietly and calmly, he surrendered life, and passed, as we trust, 
to his reward on high. 

He died and made no sign. Yet his life of piety and fidelity to duty 
is an assurance to bereaved hearts that he has passed into the climes of 
eternal bliss. Be it therefore, 

Resolved, That in the recent death of the Hon. E. G. Cananiss, we have 
lost an honored and distinguished member of our profession; the State, 
an active, useful and patriotic citizen ; the church of which he was a mem- 
ber a zealous, pure hearted christian; society one of its most highly 
cherished ornaments; and his family a husband and father whose loss they 
alone truly appreciate in all its results. 

Resolved, That wesympathize and lament with his family and surviving 
friends the loss of our professional brother, in this their sad beareavement, 
and that a copy of the foregoing report and resolutions be furnished the 
family of our deceased brother by the Clerk of this Court, and be entered 
upon the minutes of this Court, and published in the papers of this city. 

N. J. HAMMOND, 

L. E. BLECKLEY, 

L. J. GARTRELL. 
Committee. 


Judge McCay responded, in behalf of the Court, as fol- 


lows: 

At the request of the Chief Justice, who has just made a response for 
the Court to the resolutions upon the death of our lamented brother 
Srepuens, I, in behalf of the Court, say of Judge Casaniss, that an ac- 
quaintance of twenty years enables me to say, there is not a jot or tittle of 
the resolutions which have been presented in which all who knew him 
do not heartily concur. He was a laborious, accurate and faithful man. 
With but few of the advantages usually enjoyed by successful men, he 
won for himself high distinction as a lawyer, and great influence in the 
State. Sound sense, clear discrimination and great intensity of con- 
viction, seem to me to have been his marked characteristics as a lawyer 
and aJudge. Asa man, he was without reproach. Of the highest in- 
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tegrity, full of charity for all, cheerful, benevolent, kind, he has left 
behind him a record that all of us may emulate. In all the qualities 
that go to make up a good reputation, our brother was a marked man, 
Respected and trusted by his fellow-citizens, loved by all who came 
closely in contact with him, he filled a place in society that but few can 
supply: Capable himself of strong friendship, he begot in others a simi- 
lar emotion, and as he grew in years and rose in position, they clung to 
him with a devotion that never faltered. Of that gentle, affectionate, 
loving heart, that rendered him so perfect a husband and father, and 
created around his hearthstone a circle of love and devotion, it does not 
become me to speak. His death has broken the circle, but the love, the 
truthfulness, the gentleness of its centre, will ever follow as a precious 
memento, each of its parts. 

It is a notable fact, and one of which our profession may justly be 
proud, that while each of the deceased brethren whose death we com- 
memorate were men of mark in the State, of singular talents and learn- 
ing, the great leading, striking characteristic of both was a high integ- 
rity—an unbending devotion to right. As it is a matter of which, asa 
profession, we may boast, may I not say that the good name each of 
them has left behind encourages all of us to emulate their example. 


Ordered, that the memorial and accompanying resolutions, 
commemorative of the Hon. E. G. CABANIsS, be spread upon 
the Minutes of this Court. 


Memorial proceedings on the death of MArTIN ARNOLD, 
Esq., at the April Adjourned Term, Fulton Superior Court, 
August 30th, 1872. 


The undersigned committee, appointed at a recent session of the bar 
of the Atlanta Circuit, have the sad duty upon them of declaring here 
solemnly in this place, the death of our beloved brother, Martin ARNOLD, 
Esq., of the Atlanta Circuit. A companion and friend, whose abilities and 
virtues invoked our admiration, our love, he is gone from our midst; and 
our hearts are extremely sad, as we look upon the place he filled, at his 
fireside, in this community, before this bar, now vacant. 

Death discriminates in favor of no age, nor condition, nor talent, nor 
rank. The king, in the plenitude of his power, in the uncovered presence 
of cringing courtiers, while nations venerate and subjects shout, his maj- 
esty, shattered, trembles, sinks to the earth, and mingles his ashes in com- 
mon mould with peasant dust. The ‘‘ gloom of the valley and the shadow”’ 
penetrates the prison cage of the raving maniac, and stills his incoherent 
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ravings ; thence pursuing its way, falls with equal weight of paralysis on 
the princely mind of him who stands foremost in the nation’s file of 
genius. Death strikes down the ploughman, in the midst of his clods; 
the wealthy, in the height of their luxuriance and ease, succumb to the 
blow of the unseen arm. Death lays its leaden finger on the smiling lips 
of the sleeping child. His solemn fiat, ‘‘ Dust to dust, ashes to ashes,” 
sounds on the fitful slumber of wrinkled age. To all alike, his message 


comes— 
* Dust thou art, 
To dust returnest,” 


To our brother ARNOLD, in the contentment of home, in the devotion 
of family and friends, in the prime of manhood, in the possession of 
tried abilities, and growing success, with naught behind him to regret, 
or in the present to pain, or in the future to alarm, the message came, sud- 
den (for it is always sudden), startling, imperative. With manly forti- 
tude he heard it, and passed from our sight. 

Martin ARNOLD was born in the State of NeweYork, in or about the 
year 1832, and there spent his youth unto majority. He was the recip- 
ient of liberal opportunities of education, and the way in which he em- 
ployed them, as well as the habits of industry then formed, is amply 
evinced in the accuracy and precision of his intellect, and his diligent, 
laborious application ; qualities in him open to the most casual observer. 
He removed to the South, and to our own State, in or about the year 
18538, and engaged himself, for a year or more, in the honorable avoca- 
tion of teaching school. Thence he removed to Jonesboro, where he 
won golden opinions as a humane, skillful and thorough teacher. Along 
with his pursuit as a teacher, he applied himself to the study of the law, 
with Colonel James F. Jonnson as his preceptor, and was admitted to the 
bar about the year 1856. After his admission to the bar, he ceased to 
teach school, and became a partner with Colonel Jounson, in the practice 
of the law. The beginning of the war found ,him at Jonesboro, wedded 
to his profession. But he did not hesitate about his duty, in that exciting 
day. Although he was not born in the South, his sympathies were 
with the land of his adoption, and his earnest patriotism called him 
early to the field. He enlisted as 4 private, in the ‘* Benjamin In- 
fantry,’’ the first company sent from Clayton county, and which com- 
pany became a member of the Tenth Georgia Regiment. The contest 
ended, and the country needing his services no longer in the field, he re- 
turned to Jonesboro’, and immediately resumed the practice of the law. 
From Jonesboro’ he removed, in 1867, to Atlanta, where he was known 
and loved in his private character, and konored in his profession until 
the day of his death. 

He was not brilliant, but patient and painstaking in an unusual de- 
gree. His continuity of thought was remarkable. Having commenced 
the investigation of a question, he permitted nothing to delay or divert 
him, but drove straight home to a conclusion, which was sure to be clear, 
accurate and just. The characteristic trait of our brother ARNOLD's mind, 
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and virtues which appeared in his every business transaction, were read- 
iness and accuracy. Everything he knew was instantly available. This 
was true of him to the very day of his death, though disease had long 
preyed upon his frame; and one might readily suppose, in view of his 
pale, earnest face and thin, slight figure, that weakness would diminish 
his energy or abate his zeal in legal research. 

He was specially devoted to the study and practice of the Bankrupt 
Law, and here, too, was his peculiar strength. In this branch he was 
the peer of any member of our bar. 

Brother ARNOLD was an upright, pure man. His conduct was well 
regulated because his heart was right. Quiet, unobtrusive; an unas- 
suming, kind gentlemen; his gentle, amiable bearing won for him an 
enviable place in the hearts of all who knew him. He was somewhat 
bent in form—of exceeding slight figure—his face pale, but expressive 
and prepossessing in every lineament—was notably neat in his attire at 
all times. His manners, springing out of a benevolent disposition and a 
warm and generous emotional nature, were invariably affable and cour- 
teous. He was a devoted husband and father, and the shadow of his 
tomb falls upon a stricken wife, and a sweet child too young to be con- 
scious of its great, irreparable loss. This community, the bar of the At- 
lanta Circuit, his family, can ill-afford to lose him from their midst. In 
the death of such a man, it becomes us to declare our grief; and the 


burthened heart naturally seeks a channel of expression for its suffering 
and sympathy. Therefore, the committee beg leave to submit the fol- 
lowing resolutions : 


Whereas, It has pleased Almighty God, in the exercise of his inscru- 
table wisdom, to remove from our midst our companion and friend, Mar- 
TIN ARNOLD, 

Resolved, That in the death of Martin ARNOLD, a pure, earnest, 
true-hearted man, a learned and able lawyer, a generous, amiable friend, 
and an affectionate husband and father has fallen. 

Resolved, That we extend to the bereaved family our unaffected, 
deep sympathy for the loss which they, as well as the community, and 
the bar of the Atlanta Circuit have sustained. 

Resolved, That this report and these resolutions be entered upon the 
minutes of the Court, and that the Clerk furnish a copy of the same to 
the family of our deceased brother, and that the Chairman of this Com- 
mittee report these proceedings to the Supreme Court upon the call 
therein of the docket of the Atlanta Circuit. 

JNO. D. POPE, 

S. S. FEARS, 

CINCINNATUS PEEPLES, 

JNO. MILLEDGE, 

HOWARD VAN EPPS. 
Committee. 
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It is ordered by the Court that the foregoing be spread 


upon the Minutes of Fulton Superior Court. 
JoHN L. Hopkins, 


Judge Superior Court, Atlanta Circuit. 


SuPpREME Court oF GEORGIA, 
Atlanta, September 19th, 1872. 
Upon motion of Howard Van Epps, Esq., the Court or- 
dered that the preceding memorial, commemorative of MAR- 
TIN ARNOLD, Esq., be spread upon the Minutes. 





INDEX. 


[The head-notes except those followed by (R.) were made by the Judges.] 


ABATEMENT. See Judgments, 4. 
ABSENCE OF COUNSEL. See New Trial, 2. 
ACCESSORY. See Criminal Law, 8,12, 13, 37. 

ADMINISTRATORS AND EXECUTORS. 


. When an administrator of an estate pays over to A 
one of the distributees and her children, A’s distribu- 
tive share, dividing it equally between them, under 
the misapprehension that the children were entitled to 
participate in the fund, it is a devastavit as to the 
amount paid the children. Davis vs. Bagley et al..... 108 


. Where one of the executors of a will to which a ca- 
veat has been filed married the sister of the wife of 
one of the Judges of the Supreme Court, said Judge 
is not disqualified from presiding by reason of rela- 
tionship by affinity to said executor, upon the trial of 
said cause before the Supreme Court. (R.) Deupree, 
et al., vs. Deupree et al 


3. The executor having renounced in writing as execu- 
tor of the will to the Ordinary, which renunciation 
had been entered of record before qualification as ex- 
ecutor and during the pendency of a caveat to the pro- 
bate of said will, such renunciation was binding on 
the executor, and the Ordinary was the proper officer 
to determine whether he had any of the assets of the 
estate in his hands, not accounted for at the time of 
such renunciation. (R.) Ibid. 


4, The legal presumption is, that the Ordinary performed 
his duty in regard to the protection of the assets of 
the estate before accepting the renunciation of one of 
the executors nominated in the will. (R.) Ibid. 
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5. Where there was a settlement between one of the ex- 
ecutors of an estate and the legatees, in which there 
was turned over to the legatees a note of the executor, 
with a third party as security, as a part of the assets 
of the estate, and at the same time the executor gave 
to the legatees his individual note for the balance in 
his hands, and there was a distinct understanding that 
the last note was only given as evidence of the amount 
due, and that the executor was to be liable as executor 
for the amount of the same: 

Held, That the last note was still a trust debt and enti- 
tled to priority in the distribution of assets, but the 
first was not. Latimer vs. Sayre et dl.......0.000 seatses 468 


6. When one executor, having money in hand, loans it to 
another executor, taking his individual note for it 
and in a settlement with the legatees, they take from 
the executor loaning tlre money the note as assets, 
giving him a full discharge and acquittance of all lia- 

ility : 

Held, That the note thus turned over is not a trust debt 
as against the maker of the note, and his statement 
that it shall be so considered does not make it such as 


to give it priority over other debts in the distribution 
of the estate of the maker of the note. Ibid. 


7. When Woolfolk executed a lease to Horne of a part of 
a city lot for the term of ten years, and subsequently 
Woolfolk, being the owner in fee of the whole lot, 
executed another lease of the whole lot to Mason & 
Dibble for the term of ten years, subject to the lien 
and incumbrance of the prior lease made to Horne: 

Held, That the execution of the second lease of the whole 
lot to Mason & Dibble, subject to the lien and incum- 
brance of the prior lease made to Horne for a part of 
the lot, without more, did not make Woolfolk an exe- 
cutor de son tort, and liable to the heir-at-law of Horne, 
although the second lease was executed to-Mason & 
Dibble after the death of Horne. Horne vs. Wool- 
Folk ef All......cccccccesercesssocseveseee pebverens etshes 


8. A sale of land of a testator or intestate by the execu- 
tor or administrator, in the manner prescribed by law, 
where the estate is insolvent, divests the liens of judg- 
ments obtained in the lifetime of the testator or intes- 
tate, and the creditor must look to the proceeds in the 
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hands of the representative of the estate. Sims vs. 
Ferrill 
. When a judgment was rendered against the defend- 
ants, as administrators, and the Clerk issued an exe- 
cution thereon, in favor of the plaintiff, commanding 
the sheriff to make the money due on the judgment 
of the goods and chattles, lands and tenements of the 
intestate, in the hands of the administrators, and in 
default thereof, of the goods and chattels, lands and 
tenements of the administrators, in their individual 
capacity : 
Held, That the execution so issued was illegal, on the 
statement of facts disclosed by the record. Horn, et 
Oh, BOs TPE ecstesscsstccseice secesdosencee inten onentbamaeanes ° 


10. While an administrator de bonis non has power to call 
upon the representatives of his deceased predecessor 
to account to him, the heirs-at-law and creditors have 
also the same right upon a proper case made, but if 
the administrator de bonis non fails so to do, the heirs 
and creditors of the first intestate cannot sue the ad- 
ministrator de bonis non for this failure, unless they 
show that he knew of the devastavit, and was guilty 
of some special neglect, not equally chargeable upon 
themselves. Bowers et al., vs. Grimes et al 


ADMISSION. See Corporation, 4. 
ALTERATION. See Preswmptions, 4. 
AMENDMENT. 


. In a joint suit against two, even after a plea in abate- 
ment by one of misjoinder, the plaintiff may discon- 
tinue as to one, and if his proof sustains his action, 
as amended, he may recover against one alone. Mce- 


. Where A sues “as guardian of the minors” of B, on 
a contract originating before June, 1865, he is entitled 
to amend his declaration by alleging that the note 
sued on is the property of C, one of the minors, and 
that she is still a minor, and if he prove the allega- 
tion, it will excuse the filing of the affidavit required 
by the second section of the Relief Act of 1870. John- 
80n 08 Litlle df al....c0rsccsseve sessosscsevessocesctsiscesssces BOS 


Vou. xiv. 43. 
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3. When, after a judgment had been signed and execu- 
tion issued, and several years had elapsed, a motion 
was made to put upon the minutes of the Superior 
Court the verdict of the jury in the case, which did 
not appear on the minutes, and it appeared that there 


was a verdict, in writing, signed by the foreman of 


the jury of the proper term, and an entry upon the 
Judge’s docket, in his own hand, of “verdict” in the 
case: 

Held, That there was sufficient in the record to author- 
ize the amendment. 

Held, That in granting the amendment the order should 
be so framed as that it should work no harm to any 
defenses to the judgment which any of the parties to 
the motion might have, growing out of the failure of 
the plaintiff to have his verdict entered at the proper 
time. Woolfolle et al. vs. Gunn....cccrccccececeeseccecees 


4, A bill in equity may be amended when the remittitur 
from this Court is about to be made the judgment of 
the Court below, and before it is entered on the min- 
utes of that Court. King vs. King et dl.....c.000 eseeee 


5. An amendment toa former proceeding, had before 
the Ordinary, by an order nune pro tune, will only be 
allowed on petition, in writing, and notice to the op- 
posite party in interest. (R-) Fischesser vs. Thomp- 
BOR ssrocecccesececcesececece an batinn: atewsennonnts nbabenseneewenne 


6. When Young applied for a homestead, as the head of 
a family, and, on an appeal from the Court of Ordi- 
nary to the Superior Court, a verdict was found against 
him, on the ground that he was not the head of a fam- 
ily. Afterwards, he made a second application for 
homestead, on the same land, as the head of a family, 
which was allowed by the Ordinary, and an appeal 
was taken to the Superior Court. When the case was 
called in the Superior Court, a motion was made to 
dismiss the application, on the ground that the appli- 
cant’s right to ahomestead had been adjudicated. The 
applicant made a motion to amend his petition for 
homestead by inserting a new right of homestead which 
had accrued since the former verdict and judgment, 
but which was not included in his petition to the Ordi- 
nary. The Court refused to allow the amendment, 
and dismissed the application : 








559 
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Held, That the Court erred in refusing to allow the 
amendment and dismissing the petitioner’s application 
without a hearing of the same. Young vs. Brown..... 552 


. When a judgment was rendered against the defend- 
ants, as administrators, and the Clerk issued an ex- 
ecution thereon, in favor of the plaintiff, command- 
ing the sheriff to make the money due on the judg- 
ment of the goods and chattels, lands and tenements 
of the intestate, in the hands of the administrators, 
and in default thereof, of the goods and chattels, lands 
and tenements of the administrators, in their individ- 
ual capacity : 

Held, ‘That the execution so issued was illegal, on the 
statement of facts disclosed by the record: 

Held, That the affidavit of illegality was amendable on 
the motion made therefor by the defendant. Horn et 
Oh, Ch, DPB vsinsinevine- tain a: evincen ohvaadipibadassedadeaites 610 


APPEAL. 


1. A defendant who has appealed, had no right to with- 
draw his appeal, without the consent of the plaintiff. 
Tommey & Stuart vs. Finney 


2. Any party at interest who is dissatisfied with a judg- 
ment of the Ordinary, may appeal to the Superior 
Court on payment of costs and giving security for 
future costs, except in a case involving the removal of 
an administrator, ete., and this right of appeal on terms 
indicated extends also to cases where the Ordinary has 
given judgment for money against an administrator, 
or guardian under a citation for a settlement, as pro- 
vided by section 1830 of the Revised Code. Hobbs 
vs. Cody 


APPRENTICE. See Habeas Corpus,1, 2. 


APPROPRIATION OF PAYMENTS. 
See Factors, 3. 


ASSIGNMENTS. 


1. An assignment by one insolvent at the time, to one 
creditor, to the exclusion of others, and providing 
for a return of the surplus, after paying the debt to 
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the assignor, is not, since the Act of 1866, in this 
State, fraudulent upon its face as to other creditors, 
and a bill alleging no other facts, but merely charging 
that the said assignment was intended to defraud and 
delay another creditor, but stating no other facts in- 
dicating fraud, is demurrable for want of equity. Row- 
band ve. Coleman 6 Gl... ..000scececs ccccosecscsecscosocseses 


ATTACHMENTS. 


1. Where an attachment was sued out, returnable by law, 
to 1120th District, Georgia Militia, and the bond, so 
recited, but the magistrate, by mistake, made the at- 
tachment returnable to the 919th District Georgia 
Militia: 

Held, That if the levying officer, in fact, returned the 
papers to the proper district, to-wit: the 1120th, and 
judgment was then entered up on the attachment, the 
judgment was not void, and an affidavit of illegality, 
setting up these facts, was properly overruled. Blake 
Ce ier encntinnsiscnsdendencnsecisitiseniaaninnisesesmnrenses 


ATTORNEYS AT LAW. 


. The lien of an attorney-at-law attaches, for his fees, 
upon all property recovered by his services, and is 
superior to all other liens thereon. Morrison, Heard 


BD Cas, Ce FORE 0 Bocasiscssetniccscccsscscsisesccssacees 


. Where an attorney was employed by an executrix to 
aid her in winding up and settling an estate, an action 
for his fee will not lie till twelve months after the 
qualification of the executrix, that being the shortest 
time allowed for closing up an administration; nor 
can he recover one-half of his fee in such case, as a 
retainer under the 441st section of the Code. (R.) 
FUN OE, BANG, cnicnsis: stnninsedesssresessenionnpaceneeinaves 


. An attorney cannot recover for professional services 
without proof of their value. Ibid. 


. If one of the council makes marginal marks on a 
paper which goes out with the jury to direct himself 
in argument, it is no error in the Court to refuse to 
compel him to rub them out before the paper goes to 
the jury—it not appearing that those marks conveyed 
any idea affecting the merits of the case. Simms vs. 
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5. Where a bill was seeking to pursue a trust fund which 
had been paid by K. to M., the attorney, by him to 
F., the trustee for complainant, and by him had been 
turned over to G., his successor, said fund being in 
Confederate money; and the questions in controversy 
were whether all or either of the parties who had re- 
ceived the Confederate money, had done so in bad 
faith, so as to make them all or any of them liable to 
complainant, it was error to dismiss the defendants, 
F. and H. the administrator of G., as not being proper 
parties. (R.) King vs. King et dl.....ccseee coeee sésene 644 


BANKRUPTCY. See Practice, 5. 


BASTARDS. 


See Distribution of Estates, 7, 8. 
“ Criminal Law, 18. 


BILL OF EXCEPTIONS. 


1. If the evidence is material to an understanding of 
the errors complained of, the Judge should not certify 
a bill of exceptions which contains no version of the 


evidence. (R.) Coleman vs. Johnson 


. If the Judge refuses to certify a bill of exceptions, 
he should then be asked to indorse upon it his reasons 
for refusal, and if he will not, the matter should be 
then brought to the notice of this Court. The com- 
plaint cannot be made after thirty days from said re- 
fusal have elapsed. (R.) Ibid. 


. The Circuit Judge, having in his certificate attached 
to the original bill of exceptions and presented with 
the petition for mandamus to the Supreme Court, 
stated his reasons for failing to certify and sign the 
same, a mandamus nisi is not necessary. (R.) Dough- 
Obey 00. FERC ioe ocncceee osceccccecescorecsoseesenecsesscoeos 618 6 

. The Court, not being clear from the record and the 
bill of exceptions, that the dissolution of injunction 
complained of was not a final disposition of the cause, 
so far as the injunction is concerned, will direct the 
bill of exceptions to be signed, though presented more 
than fifteen days after the judgment complained of. 
(R.) Ibid. 

See Practice in Supreme Court. 
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CARRIERS. 


1. This case must be controlled by that of the Southern 
Express Company vs. Shea, 38 Georgia, 519, in which 
it is laid down that, “ when a common-carrier receives 
and receipts for goods, to be transported beyond the 
terminus of his own line, he undertakes to transport 
the goods to the point of destination, either by him- 
self or competent agents, and if the goods are lost be- 
yond the terminus of his own line, he will be liable 
therefor.” Cohen & Menko vs. Southern Express Co.. 


2. The owner of goods cannot hold such agents liable on 
the contract of bailment. bid. 


3. When a railroad company, by its agents, takes the 
fare of a passenger to a particular station on its road, 
it is bound to stop at that station, that he may get off 
the cars ; it is not sufficient that the speed of the cars 
is slackened. And if, after passing the station, the 
speed of the cars is again slackened, that the passen- 
ger may get off, and, under the direction of the con- 
ductor, he does get off, and in so doing gets injured, 
the company is liable. It is not want of ordinary 
care, if a passenger prudently uses the means which 
the company affords him to get off the train. The 
Georgia R. B. & Banking Co. vs. McCurdy 


. The jury are the proper judges of the quantum of 
damages in an action on the case against a railroad 
company for injuries received by passengers, and this 
Court will not overrule the Judge below in refusing 
a new trial for excessive damage, unless the excess be 
manifest and gross. Ibid. 


5. In a suit against a common-carrier for the loss of a 
trunk, there being evidence going to show that the 
shipper placed a value upon the trunk, at the time of 
shipment, much less than the amount of the verdict in 
favor of the plaintiff, a new trial will not be granted at 
his instance, especially where, on looking to the whole 
record, the verdict is not so decidedly against the 
weight of evidence as to warrant the Court in setting 
it aside. Green vs. Southern Express Co....... secer ees 


6. If a shipper declines to state the value of goods when 
asked by the carrier, it is questionable whether he can 
recover of the carrier. (R.) Ibid. 
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CAVEAT TO WILLS. See Wills, 1, 2, 3, 4. 


; CERTIORARI 


1, The Superior Court has jurisdiction to correct errors 
by a writ of certiorari to the judgment of the Ordin- 
ary, allowing a homestead under the provisions of the 
seventh section of the Homestead Act of 1868. Lath- 
rop vs. The Soldiers’ L. & B. Association........ stbosees 


CHARGE OF THE COURT. 


1. A charge not warranted by the evidence is error. 
Davis vs. Bagley et dle... .cccccvecsevees 

2. Where a charge is asked, which some of the testi- 
mony warrants, it should be given, although such tes- 
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timony may be in conflict with other evidence in the 
case. Davis vs. Banks et al.......00006 sieve 


3. The verdict was not set aside, though there was an 
error in the charge of the Court. (R.) Humphr “ys 
vs. The State 


. It is not error in the Court to say to the jury that in 
common parlance the word “ heirs” means children, 
where he gives the legal pe at the same time. 
Burge et al. vs. Burge... 


. Where, in a edad: case, the Court charges the 
jury, “it is my opinion that you can infer from 
Grant’s [the defendant’s] admission, that the pistol 
which he shot had a ball in it, inasmuch as he un- 
dertook to point out the place where the ball struck, 
whether that was the place or not,” this Court is re- 
quired by Revised Code, section 3183, to grant a new 
trial. Grant vs. The State........... sannentenwasene péasaen 


CHEAT AND SWINDLER. 
See Criminal Law, 17. 


CLAIMS. 


1. A levy of a mortgage fi. fa. on personal property, 
more than sufficient in value to pay it off, is prima 
facie a satisfaction. The fact that a large portion of 
such property was applied by plaintiff and defendant 
in fi. fa., by way of compromise of the claims of other 
creditors of defendant, will not affect the right of 
contesting creditors or claimants to have the fi. fa. 
credited, so far as their rights are concerned, with the 
value of all the property levied on. Chisholm vs. 
Chittenden & Company ..... 1.000.000 os Somnn baccenesccennits 

. Such contesting creditors and claimants are entitled 
to have the fi. fa. credited with the value of the prop- 
erty at the time of levy. Subsequent depreciation, 
arising from the unskillful handling of the goods (by 
parties other than the contesting creditors or claim- 
ants) while under the control of the sheriff or plain- 
tiff, should not be deducted from the amount to be 
credited on the fi. fa. Ibid. 


3. Under the usual issue formed ina claim case, it is not 
competent for the plaintiff in fi. fa. to have an ac- 
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counting between the claimant and the defendant in 
fi. fa., and to have the verdict so moulded as to sub- 
ject to his debt any amount which might be found in 
the hands of the claimant, belonging to the defend- 
ant, even where such sum may have been paid by de- 
fendant to claimant, in part payment for an amount 
of goods (a part of which are the subject-matter of 
controversy), which had been sold by claimant to de- 
fendant, but which sale claimant had elected to re- 
scind, because of false representations. by defendant, 
‘ at the time of sale; especially when the claimant, on 
his election to rescind the contract, tendered the money 
received by him to defendant in fi. fa.,and which the 
latter refused. If the plaintiff desires to have such 
amount subjected to his execution, he must so frame 
his pleadings as to put the claimant upon notice. 


Ibid. 


4, False representations made by defendant in fi. fa. to 
claimant, in reference to his pecuniary condition, to 
induce the claimant to sell him the goods in contro- 
versy on credit, are admissible, on the trial of the 


claim case, to show the contract of sale void, on ac- 
count of misrepresentation of a material fact. Ibid. 


5. Where claimants were deceived by such misrepre- 
sentation, and gave credit to the defendant in fi. fa., 
on the faith of it, that vitiates the sale, if they elect 
so todo. Ibid. 


6. If the defendant in fi. fa. obtained possession of the 
goods, under such circumstances, and added them to 
a stock of goods already mortgaged, the lien of the 
mortgage will not attach to such goods to the exclu- 
sion of the claim of the seller, who elects to rescind 
the contract of sale, no new consideration having 
passed from the mortgagee to the mortgagor, at the 
time of such addition to the mortgaged stock. Ibid. 


7. Where such defect appears on the face of the pro- 
ceedings, and the fi. fa. has issued, and been levied 
on the mill, and a claim interposed, the claimant, on 
the trial of the claim case, may take advantage of 
such defect, by objection to the affidavit, judgment 
and fi. fa., when offered in evidence. Phillips vs. 
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8. Where the affidavit fails to state the time the debt 
fell due, and plaintiff in fi. fa. is offered as a witness 
to prove that the consideration of the notes sued on 
was work and labor done on the mill, it is competent 
for claimant to ask him at what time he performed 
the work, as preliminary to proving that the debt had 
been due for more than a year. Ibid. 


. Whether a judgment of foreclosure of a mortgage 
bars a claimant under purchase from the mortgagor 
subsequent to the mortgage from setting up defenses 
which might have been made by the mortgagor, dis- 
cussed. (R.) Guerin vs. Danforth 


CODICIL. See Wills, 7. 


CONFESSIONS. See Criminal Law, 3, 4, 7. 
CONFIDENTIAL RELATION. 
See Equity, 15, 16. 
CONSIDERATION. See Contracts, 1, 2. 


CONSPIRACY. See Evidence, 11. 
CONSOLIDATING ACTIONS. 


See Practice, 3, 9. 


CONSTITUTIONAL LAW. 


. The Ordinance of 1865, suspending the Statutes of 
Limitations, was of force, proprio vigore, irrespective 
of any confirmation of it by the Convention of 1868. 
Goodroe vs. Neal 109 


. That clause of the third paragraph of the first section 
of Article II. of the Constitution of Georgia, which 
provides that “ No session of the General Assembly, 
after the second under this Constitution, shall con- 
tinue longer than forty days, unless prolonged by a 
vote of two-thirds of each branch thereof,” applies 
only to the General Assembly which was to meet af- 
ter the State government had been fully reconstructed 
under the so-called Reconstruction Acts of Congress, 
not to the Legislature of the provisional government 
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organized under those Acts, Macon & Augusta R. R. 
Co. vs. Little and Johnson vs. Sayre et al ..... jeaatetiinnn 


3. The Supreme Court of the United States have said, 
in White vs. Hart et al., infra, “The action of Con- 
gress upon the subject [the Reconstruction measures ] 
cannot be inquired into. The case is clearly one in 
which the judicial is bound to follow the action of the 
political department of the government, and is con- 
cluded by it.” While compelled to accept this dogma 
as law, and as perhaps true in a limited degree, so far 
as facts accomplished are concerned, as a general pro- 
position I dissent from and protest against it. Ibid. 


4. Under the recent decision of the Supreme Court of 
the United States, in the case of William White vs. 
John R. Hart and William D. Davis, decided De- 
cember ‘Term, 1871, we are compelled to hold, that 
the reconstructed provisional government of Georgia 
did not expire before June 12th, 1870, when Congress 
enacted that ‘the State of Georgia, having complied 
with the Reconstruction Acts, and the fourteenth and 
fifteenth amendments to the Constitution of the 
United States having been ratified in good faith by a 
legal Legislature of said State, it is hereby declared 
that the State of Georgia is entitled to representation 
in the Congress of the United States.” Upon the ad- 
mission of her Senators and Representatives, under 
that Act, says the Court, “the condonation by the na- 
tional government became complete.” The conclu- 
sion, to our minds, is inevitable, that up to the pas- 
sage of that Act, at least, the provisional government 
provided for by the Act of March 2d, 1867, still ex- 
isted. Ibid. 

5. It follows that the session of the Legislature of 1870, 
which passed the Act of October 13th, of that year, 
was not a session of the General Assembly, after the 
second under the Constitution, in the sense in which 
the Convention of 1868 used these words. Hence, the 
Act under review is not invalid because passed by the 
Legislature more than forty days after the commence- 
ment of its session. bid. 

6. It is at least doubtful whether the first four sections 


of the Relief Act of October 13th, 1870, prospective 
in their operation, as sound rules of construction re- 
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guire them to be understood, so far impair the remedy 
of contracts made prior to June, 1865, as to be un- 
constitutional under the tenth section of the first Arti- 
cle of the Constitution of the United States, It is, 
therefore, the duty of the Court to refuse to declare 
them unconstitutional. Jbid. * 


. The first four sections of the Relief Act of October 
13th, 1870, must be read in the light of the title to 
that Act, and in so far as they are not variant from 
it, they do not violate the fifth paragraph of the fourth 
section of Article III. of the Constitution of Georgia, 
and to that extent the Court should give them effect. 
Therefore, in all suits pending at the time of the pas- 
sage of the Act, for debts founded on contracts made 
prior to June, 1865, the taxes must have been paid, 
and the affidavit filed within six months after the Act 
passed ; and in all suits commenced after its passage, 
at the time of filing the writ, on pain of having the 
case dismissed on failure to do so, Ibid. 


If Congress or a State Legislature pass a law, within 
the general scope of their constitutional power, the 


Courts cannot pronounce it void merely because, in 
their judgment, it is contrary to the principles of nat- 


ural justice: Calder vs. Bull, 3 Dallas, 399. Ibid. 


. Theseventeenth section of the fifth Article of the Con- 
stitution of 1868, which declares that “No Court or 
officer shall have, nor shall the General Assembly 
give jurisdiction to try, or give judgment on, or en- 
force any debt, the consideration of which was a slave 
or slaves, or the hire thereof,” is in violation of the 
tenth section of the first Article of the Constitution of 
the United States, and is therefore null and void. 
Mosely vs. Hogg.....sesesesee papaget pecenosduasetdeones cece 599 


10. The State has the same right of eminent domain 
over the streets and squares of Savannah, dedicated to 
the use of the inhabitants of the city, by Act of 1760, 
and those since laid out upon the common, dedicated 
by that Act to the same use, as it has over other terri- 
tory of the State, and may lay an additional servitude 
upon such streets and squares, by granting toa cor- 
poration the right to run a street railway, whose cars 
are drawn by animal power through them, without 
the consent of the Mayor and Aldermen of the city. 
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The Savannah & T. R. R. Co. vs. The Mayor and Al- 


dermen of Savannah 


CONTINUANCES. 


1. Where the sureties on a criminal bond, which has been 
escheated, and on which the usual sci. fa. was issued, 
offer, on a motion to enter up judgment on the bond, 
at the return term of the sci. fa., to prove the princi- 
pal is too sick to appear, they should be permitted to 
do’so. The proof made, it would entitle them toa 
continuance. Russell vs. The State......sceseceeeseres eee 


2. Continuances are in the sound discretion of the Judge, 
and this Court will not interfere with that discretion, 
unless it has been abused, to the injury of the party 
complaining. Gavan vs. Ellsworth 


3. Where, upon calling of a cause, a motion was made by 
the defendant to continue the same on the ground of the 
absence from providential cause of one of his counsel, 
who was also his son, and the defendant made affida- 
vit that the absent counsel was the leading counsel, 
who had been entrusted with the entire charge of pre- 
paring and arranging the evidence, and with whom 
he had more free and full conferences than with any 
other counsel; that he could not safely go to trial 
without his presence; that the application was not 
made for delay ; and the Court refused the continu- 
ance, and after a verdict for the plaintiff, it appeared 
ona motion fora new trial, that the defendant was se- 
riously damaged by the absence of said counsel, in this 
that the counsel was in possession of a paper that 
would have been material evidence on the trial, by 
reason of the answers to a certain set of interrogato- 
ries opened upon the trial : 

Held, That, in furtherence of the principles of justice 
and equity, a new trial ought to have been granted. 
Thrasher vs. Anderson ; 


See Criminal Law, 10, 11, 12. 
CONTRACTS. 


1. Duress which will avoid a contract must consist of 
threats of bodily or other harm, or other means 
amounting to coercion, or tending to coerce the will 
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of another, and actually inducing him to do an act 
contrary to his free will. Russell vs. McCarty et al... 


2. An executory contract for the sale of goods to be de- 
livered at a future day, where both parties are aware 
that the seller expects to purchase himself to fulfill 
his contract, and no skill and labor or expense enters 
into the consideration, but the same is a pure specula- 
tion upon chances, is contrary to the policy of the law 
and can be enforced by neither party. But where 
such a contract is executed, an agent employed by his 
principal to make the contract can recover from him, 
any money he may have advanced in the transaction 
by his authority, or without authority, if the princi- 
cipal, after such advance, ratify his agent’s act in 
making it. Warren, Lane & Co. vs. Hewitt 


CORPORATIONS. 


1. Although a corporation, as such, can do no corporate 
act out of the limits of the State granting its charter, 
yet its agents and officers may bind it by contracts and 
engagements made in other States, and the minutes of 
its board of directors may be used as evidence of the 
acts of the board, even though the meetings of the 
board appear to have been held out of the State char- 
tering the corporation. The Wood H. H. Mining Co. 
010. FONG ice rarsccnesccccnsscesscnnscnssasateses issninpenasenconns 


2. It is a necessary incident of a mining corporation 
that it shall have power to contract and to bind itself 
to those dealing with it in matters within the intent 
of the charter, even though the charter contains no 
express or grant or power to contract or make debts. 


I bid. 


3. The directors of a corporation, unless expressly re- 
strained either by the charter or the by-laws, may 
exercise the ordinary powers of the corporation. Ibid. 


4. A corporation which, through its directors, accepts 
the services of another as treasurer, and ratifies and 
audits his accounts, in which a balance appears against 
the corporation, is bound by the admission, as a private 
person would be, under the same circumstances. J bid. 


5. When the treasurer of a corporation, with the knowl- 
edge and consent of the directors, raised money for the 
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use of the corporation, on hisown credit, paying interest 
therefor above the legal rate, and his accounts, as 
treasurer, were audited and agreed to by the company, 
of extra interest appearing on the account, and a 
balance struck and agreed to as due the treasurer, a 
verdict of a jury for the balance with legal interest 
from the date of the account, is not illegal. Ibid. 
















COUNTY MATTERS. 


1. The Ordinary of a county has no authority under any 
general law of this State, even with the recommenda- 
tion of the grand jury of the county, to borrow money 
on the credit of the county, and if, for this purpose 
he issue county bonds and sell them, the county is not 
liable on the bonds so issued. Dent vs. Cook, Ordi- R 
nary, et All.....+00 aacesaconege praceenceysncseasechorsenecsoscs «- 323 









2. Ona proper case made . bill, in the name of the 
citizens of the county—tax pay ers—it is the duty of 
the Judge of the Superior Court, as Chancellor, to 
restrain, until the hearing on the merits, an Ordinary 
from ordering such bonds to be paid by the treasurer 
of the county: Provided, the injunction be so framed 
as not to interfere with the rights of bondholders who 
are not parties to the bill, to the use of every remedy 
allowed by law, through the Courts of law and equity, 
to test and enforce any claims they may set up against 
the county in the premises. bid. 


3. The Act of October 30th, 1870, establishing a system 
of common schools and reorganizing the county board 
of education, taken in connection with the Constitu- 
tion of 1868, abolishing the Inferior Court, and cast- 
ing its duties upon the Ordinary, is a repeal by 
implication of section 378 of the Code, making the 
Ordinaries the treasurers of the boards of education 
of their respective counties. The treasurer of the 
county, and not the Ordinary, is now by law the treas- 
urer of the board of education. Clarke vs. Levy, 

QnA is cictectssceniten viscsetnigisinstodsstienteantocses: MAD 


CRIMINAL LAW. 


1. When, after the jury was stricken and before the cause 
was submitted to the jury on an indictment for a 





































INDEX. 


misdemeanor, the defendant then first discovered that 
two of the jurors, not stricken, had been on the grand 
jury pending the bill of indictment : : 

Held, That the defendants had a right to a new jury 
list, with talesmen substituted for the two incompetent 
jurors, and was entitled to his seven strikes from that 


Biot. Cobh on, Tike Baie ccvcntnssscsccocssiias Pn eee we 2 


2. An indictment charging that the defendant had per- 
mitted A. B., a minor, to play or roll billiards on a 
table kept by him, without the consent of his parents, 
ete., is not demurrable, as in the alternative; the 
words play or roll are used in the statute as synony- 
mous. bid. 

. Where on a trial for murder, it was proposed to prove 
certain statements of the prisoner confessing his guilt, 
made in jail to a fellow prisoner, and, on a preliminary 
examination, it appeared that the prisoner had, before * 
these statements were made, written a letter to the 
Governor, indicating that the murder had been com- 
mitted in pursuance of a conspiracy, and mentioning 
several names of persons as conspirators, and the Attor- 
ney General of the State, by authority of the Governor, 
had offered him a full pardon if he would disclose the 
whole, but it did not appear that he had made any 
disclosure, either to the Attorney General or Governor, 
but had promised to do so in writing, which written 
disclosure he had not made at the time he made the 
statements to his fellow prisoner : 

Held, That it was not error in the Court to permit the 
statement thus made to go to the jury, it not appearing 
that they were made under any undue influence at the 
time, and there being nothing to show that the arrange- 
ment with the Attorney General had been acted on by 
the prisoner. Holsenbake vs. The State sHencwnstion ‘ 


4, The preliminary examination before the Court, to 
ascertain if confessions offered are, or are not volun- 
tary, is properly conducted in the presence of the jury, 
and the confessions, when introduced, are to be passed 
upon by the jury, in all respects; the decisions of the 
Judge that they were voluntarily made being only 
prima facie. Ibid. 


. It is competent for the State to introduce evidence to 
contradict any facts stated by the prisoner in his state- 


Vou. xiv. 44. 
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ment made before the jury, under the Act of 1869. 
Ibid. 


6. A charge of the Court, that the jury must be satisfied 
that the defendant was insane before they can acquit 
him upon that ground, though, perhaps, too strongly 
stated, is not a ground for a new trial if there be no 
evidence of insanity before the jury. Ibid. 


7. When, on a trial for murder, the confessions of the 
prisoner were in evidence before the jury, and the 
Judge, in his charge, told the jury that whilst they 
could not convict upon the confessions alone, uncor- 
roborated by other evidence, yet, that, if it was proven 
that the person to whom the confession referred, was 
unlawfully killed, this was evidence of corroboration 
sufficient to authorize the jury, under the law, to con- 
vict on the confessions: , 

Held; That this was not error. Ibid. 


8. The principal felon and an accessory before the fact 
may be jointly indicted in the same indictment with 
proper averments and charges against each. Loyd vs. 


\ ye eeeanere hth babiiechicsisbbite hl od cAnldhinsigbsthinnle s & 


9. The form of an indictment, as prescribed by section 
4535 of the Revised Code, need not be followed to 
the letter; it is sufficient if it be conformed to in all 
material particulars. Ibid. 


10. On the calling of an indictment against a principal 
and accessory, the Court may require both to answer 
ready or not ready for trial ; if they answer, and the 
principal be put on trial, it is not error to put the ac- 
cessory on his trial at the same term of the Court after 
the conviction of the principal, without any new re- 
quirement to announce, unless it appear that some 
cause for a continuance has happened since the first 
calling of the case. Ibid. 


11. It is no ground for a new trial that the Court re- 
fused to continue, because of the absence of one of 
the prisoner’s counsel, on whom he principally relied, 
from sickness, the affidavit for continuance only say- 
ing that the affiant “had been informed by letter of 
the sickness ;” especially if it appear that other com- 
petent counsel are employed and do appear in the trial, 


Ibid. 
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12. It is not a good ground, for the continuance of the 
case against an accessory before the fact, to show that 
the principal felon has been convicted, yet that he in- 
tends moving for a new trial. Ibid. 


13. It is no ground of challenge against a juryman that 
he has formed and expressed an opinion, etc., upon 
one of the facts necessary to make out the charge 
against the prisoner, and it is not error in the Court 
to say, in the presence of the panel, that the formation 
and expression of an opinion as to the guilt or inno- 
cence of the principal in a erime, does not, of itself, 
render them incompetent to sit upon the trial of the 
accessory before the fact. Ibid. 


14. It is not a ground for a new trial in a criminal case, 
that the Judge admitted, as evidence before the jury, 
the written report of a phonographer of the prisoner’s 
statement before the magistrates at the summary hear- 
ing previous to the commitment, the report being 
sworn by the phonographer to be true, and the pris- 
oner having full opportunity to examine him thereto 
before the jury; it further appearing that the state- 
ment was very immaterial, and that it took the pris- 
oner four hours to make it. bid. 


15. When a prisoner undertakes to make a statement be- 
fore the jury, and he indulges in long, rambling 
statements of matters wholly immaterial to the matter 
in hand, so as to consume several hours, and yet says 
nothing pertinent to the issue before the Court, it is 
no ground for new trial for the Court to admonish 
him that he must confine his statement to matters bear- 
ing on the case. Ibid. 

16. It is not error in the Court to charge the jury on the 
question of insanity, that if one has indulged his pas- 
sions or blunted his moral sense, so that he can com- 
mit crime without remorse, and fails to see its heni- 
ousness, as persons of purer morals and more re- 
strained passions see it, this does not make him insane. 
If he have sufficient capacity to discern right and 
wrong as to the particular act in question, if he has 
knowledge and consciousness that the act he is doing is 
wrong and would deserve punishment, he is of sound 
mind and memory, so as to be subject to punish- 
ment. Ibid. 
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17. Where A advances $20 to a laborer on a promise of 
the latter to work it out, and the laborer afterwards 
refuses to do so, he is not guilty of the offense of be- 
ing a common cheat and swindler. Ryan vs. The 
Sl cnipiidacnuticinn tosksbnepaaimtessinneinnsabephasiiietittines 


18. When a defendant was arrested under a bastardy 
warrant, and gave bond and security to appear before 
a Justice of the Peace at a future day for the hearing 
of the accusation contained in the warrant : 

Held, that the bond so given was a legal and valid bond. 
Whitman et al. vs. Bullock, Governor......ssscceveseeees ‘ 


19. When upon a review of the evidence and the en- 
tire record of the trial of the case, there is no mate- 
terial error which could have produced a different 
result, a new trial will not be granted, especially 
where the verdict is sustained by the evidence. 


Humphreys ve. The State......0.00 00000 secsvccsccessccscees ° 


20. The law of insanity, as laid down in Choice vs. The 
State, 31 Georgia Reports, pages 472, 475, 477 and 
478, affirmed. (R.) bid. 

21. The verdict was not set aside, though there was an 
error in the charge of the Court. (R.) Ibid. 


22. When, on a trial for murder, it appeared that de- 
ceased had threatened prisoner’s life, whereupon 
prisoner left the field where the quarrel took place, 
returned in about twenty minutes and said if de- 
ceased was going to whip him, he was now ready for 
him, and deceased advanved upon him, pistol in 
hand, upon which prisoner shot and killed de- 
ceased, and the jury returned a verdict of voluntary 
manslaughter, this Court will not disturb the ver- 
dict. Jackson vs. The State... ..sseeeccsereesecers $0 seeeee 


23. Provocation by threats will, in no case, be suffi- 
cient to free the person killing from the crime of mur- 
der or from manslaughter, if the circumstances re- 
duce the homicide to that grade. Ibid. 


24. Where counsel for prisoner consents that the jury 
may return their verdict to the Clerk, it implies a 
consent that they may disperse after having done so; 
and if the verdict so returned is one for “ manslaugh- 
ter,” not specifying the grade, it is not error in the 
Court to order the jury to reassemble and change 


128 


173 


190 


198 
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their verdict to either voluntary or involuntary man- 
slaughter (and the jury do change it to voluntary 
manslaughter,) unless the prisoner can show that one 
or more of the jury have been tampered with or that 
his case has been otherwise prejudiced by reason of 
‘the dispersing of the jury. Ibid. 


25. An opinion formed and expressed from hearsay as to 
the guilt of the accused does not disqualify a juror 
from trying the case. Westmoreland vs. The State... 


26. It is no ground for challenge to the array that some 
of the jurors were summoned by a bailiff, in attend- 
ance upon the Court and under its direction, unless the 
defendant shows that he is in some way prejudiced 
thereby. Ibid. 


27. That a witness did not hear all of a conversation of 
defendant about which he is called to testify, is no 
ground of objection to his stating so much of it as he 
did hear. Ibid. 


28. The defendant cannot give in evidence his own say- 
ings as to when a certain injury was inflicted upon 
him, and who inflicted it, made to his physician two 
or three days after the perpetration of the act for which 
he is indicted. Ibid. 


29. It is not error in the Court to refuse to charge the 
jury that if they have a reasonable doubt as to the 
sanity of the prisoner, they should acquit, where he 
charges them, “If, after a careful survey of all the 
testimony, you have a reasonable doubt of the defend- 
ant’s guilt, you will acquit him.” Ibid. 


30. A juror’s affidavit will not be received to impeach 
his own verdict. Ibid. 


31. Mere information to a jury that a bet has been made 
by a named person as to the result of their verdict, 
without more, is no ground for setting aside the ver- 


dict. Ibid. 


32. Misconduct on the part of the jury, while they have 
the case under consideration, from which injury might 
have resulted to the defendant, throws the burden 
upon the State to show affirmatively that no such in- 
jury has resulted. In this case, the State has done so. 
I bid. 
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33. The verdict, in this case, is not contrary to law nor 
the evidence; neither is the charge of the Court in- 
applicable to the facts. Ibid. 


34. Where, in a criminal case, the Court charges the 
jury, “it is my opinion that you can infer from Grant’s 
[the defendant’s] admission, that the pistol which he 
shot had a ball in it, inasmuch as he undertook to 
point out the place where the ball struck, whether 
that was the place or not,” this Court is required by 
Revised Code, section 3183, to grant a new trial. 
GIN Gh, TIRE UD skeen cnccsscccccavesnnsesnseccocsctsston . 477 


35. In a murder trial, if the State prove by cross-exam- 
ination of a witness for the defense, that “ not a ne- 
gro in the neighborhood was friendly to prisoner” 
(who was himself a negro) and the evidence of guilt 
rests solely upon the testimony of one witness, who 
was also unfriendly to prisoner, and the prisoner offer 
to prove the cause of his unpopularity, with his own 
race, he should be permitted to doso. Durham vs. 


BO BR nnccecencessnssee secese vesssnctouiosesesueneses seoess 516. 


36. In an indictment against a magistrate for willfully 
and knowingly demanding more costs than he was 
entitled to by Jaw, it is not sufficient as in ordinary 
cases to set forth the offense in the language of the 
Code. The indictment must, as the section creating 
the crime provides, “specially set forth the merits of 
the complaint,” and is defective unless it specify the 
items of cost actually due as well as the amount de- 
manded or received. Oliveira vs. The State...... ..... 555 


37. One who buys or receives goods, chattels, money or 
other effects that have been stolen, or feloniously taken 
from another, knowing the same to have been stolen, 
or felonionsly taken, may be indicted as an “accessory 
after the fact,” under the provisions of the 4420th 
section of the Code, that section creates and defines 
a distinct offense. Bieber vs. The State......scccesee0e. 569 


































DAMAGES. See Measure of Damage, 1, 2, 3, 4, 5. 


DEDICATION. 


1. When the owner of a tract of land lays it off fora 
town, publishes a map of the lots, streets and lanes, 
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and sells out the lots on a street to others, and the 
town is established as designated in the map, the owner 
of the land will be presumed to have dedicated the 
streets and lanes to the public, and if one of them be 
diverted from the purposes designated, as if under a 
sale from the city authorities, a house be built on 
land that is part of the street, this does not authorize 
the original owner of the tract to sue in ejectment for 
the land so built upon. The title of the land is in 
the public, for the uses designated, so long as the town 
exists. If the street be abandoned by the public, 
prima facie, the reversion would be in the owners of 
the abutting lots, unless the injured grantor had in 
express terms reserved the right to himself in his deed 
conveying the lots, or in his act of dedication. Bay- 
ard vs. Hargrove e al 


DEED. See Mortgage, 5. 
DE FACTO. See Municipal Corporation, 1. 
DEMAND. 


See Relief Act of 1870, 2. 
“ Lien, 4. 


DILIGENCE. See Carriers, 3. 


DISMISSAL OF SUIT. 
See Relief Act of 1870, 22. 


DISTRIBUTION OF ESTATES. 


1. In this State a creditor cannot get a preferred dien on 
the assets of an estate, as against other creditors of 
equal degree, by getting the first judgment against the 
administrator. Green vs. Allen et al 205 


. The application of a widow to the Ordinary for her 
twelve months’ support out of the estate of her de- 
ceased husband, should be made by petition, in writ- 
ing, and notice given to the representative of the es- 
tate, if there be one, and the order of the Ordinary 
should always recite the names of the persons notified. 
Fischesser vs. Thompson 
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3. When a judgment of the Ordinary, allowing to a 
widow her twelve months’ support, was presented in 
the Superior Court, claiming money as a debt of the 
highest dignity against the claim of a judgment cred- 
itor of the deceased, it was competent for such judg- 
ment creditor to attack the judgment of the Ordinary, 
and inasmuch as it was not recited in the order and 
judgment of the Ordinary that the representatives of 
the estate had been notified, and the provisions of the 
law had been complied with, the judgment of the Or- 
dinary, allowing the widow her twelve months’ sup- 
port, was void, as against the judgment creditor of 
her deceased husband, who had no notice of her ap- 
plication through the legal representatives of his es- 
tate or otherwise. McCay, Judge, dissenting. Ibid. 


4. Where there was a settlement between one of the ex- 
ecutors of an estate and: the legatees, in which there 
was turned over to the legatees a note of the executor, 
with a third party as security, as a part of the assets 
of the estate, and at the same time the executor gave 
to the legatees his individual note for the balance in 
his hands, and there was a distinct understanding that 
the last note was only given as evidence of the amount 
due, and that the executor was to be liable, as execu- 
tor, for the amount of the same: 

Held, That the last note was still a trust debt, and enti- 
tled to priority in the distribution of assets, but the 
first was not. Latimer vs. Sayre.......++ ithabescesences 


5. When one executor, having money in hand, loans it 
to another executor, taking his individual note for it, 
and in a settlement with the legatees, they take from 
the executor loaning the money the note as assets, giv- 
ing him a full discharge and acquittance of all lia- 
bility : 

Held, That the note thus turned over is not a trust debt 
as against the maker of the note, and his statement 
that it shall be so considered, does not make it such 
as to give it priority over other debts in the distribu- 
tion of the estate of the maker of the note. bid. 


6. A widow dying within less time than one year after 
administration on the estate of her deceased husband, 
without having made her election to take a child’s 
part of the real estate, in lieu of her dower, her ad- 
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ministrator is not entitled to receive or to recover such 
child’s part after her death. Wilson vs. Bell, adm’r.. 


7. Under the Act of 1816, illegitimate brothers and sis- 
ters, born of the same mother, and their representa- 
tives inherit from each other in the same manner as 
if born in lawful wedlock, and if, at the death of an 
intestate, the brothers and sisters be all dead, their 
children take per capita, and not per stirpes, just as do 
legitimates, under the same circumstances. Houston 
et al. vs. Davidson et al. 


8. The Act of 1859, and the Code, section 2448, provi- 
ding that representation among collaterals shall ex- 
tend to the children and grand-children of brothers 
and sisters, extends also to distribution among the 
brothers and sisters of -illegitimates and their repre- 
sentatives, but if all the brothers and sisters be dead, 
leaving children, and one of the nephews be also dead, 
leaving children, the division is still per capita among 
the nephews and _ nieces, the children of the deceased 
nephew or niece taking among themselves the share 
that would have fallen, under the per capita division, 
to their deceased parent. Ibid. 


DISTRICT ATTORNEY. 


It is not incumbent upon the District Attorney to fol- 
low cases from that Court into the Supreme Court. 


(R. See end of Report.) Ryan vs. The State.......+.. 
DOWER. 


A widow dying within less time than one year after ad- 
ministration on the estate of her deceased husband, 
without having made her election to take a child’s 
part of the real estate, in lieu of her dower, her ad- 
ministrator is not entitled to receive or to recover such 
child’s part after her death. Wilson et al. vs. Bell..... 


DURESS. 


Duress which will avoid a contract must consist of 
threats of bodily or other harm, or other means 
amounting to coercion, or tending to coerce the will 
of another, and actually inducing him to do an act 
contrary to his free will. Russell vs. McCarty et al... 197 
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EDUCATION. 
The Act of October 30th, 1870, establishing a system of 


common schools and reorganizing the county boards 
of education, taken in connection with the Constitu- 
tion of 1868, abolishing the Inferior Court, and cast- 
ing its duties upon the Ordinary, is a repeal, by im- 
plication, of section 378 of the Code, making the Or- 
dinaries the treasurers of the boards of education of 
their respective counties. The treasurer of the county, 
and not the Ordinary, is now, by law, the treasurer 
of the board of education. Clarke vs. Levy, Ordi- 
OIG vince « seesctccesencbedbe: sdovcdabileceesse onndseseces decees 498 
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EJECTMENT. 


1. A defendant in ejectment may set up an equitable de- 
fense in his plea, but is not obliged to do so; he may 


file his bill if he prefer it. Elder vs. Allison.........+ 13 


2. A defendant in ejectment may set up an equitable de- 
fense by way of plea in Georgia. Allison vs. Elder... 17 








3. Evidence which is relevant to the equity case thus 
made is properly admitted. Ibid. 







4. When a defendant, who is the obligee in a bond for 
titles, and is sued in ejectment by the obligor to recover 
the land on the defendant’s failure to pay the entire 
purchase-money, files an equitable defense, it is error 
iu the Court to dismiss the case because the plaintiff 
declines to amend his declaration so as to change his 
action to assumpsit for the recovery of the purchase- 
money. Ibid. 


5. Where A, by his will, devised a tract of land to be sold 
and the proceeds to be divided between B and C, and 
appointed B his executor, and B proved the will and 
took out letters, and went into possession of the prem- 
ises, A having lived thereon at his death, and B after- 
wards died: 


Held, that in an action of ejectment, brought by the admin- 
istrator de bonis non of A against the widow of B and 
his administrator, the defendants were estopped from 
setting up title in B, acquired previously to the death 
of A. Whether the title is good or bad, the defendants 

cannot set up a title adverse to that under which B 
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got possession of the premises. Benjamin et al. vs. 
POR casien xtive piscscuciessshivasbesson ussianmiebbnct + Seauaiahiin 


. A trustee or executor cannot, after he has accepted 
the trust, set up a title adverse to the trust. bid. 


. Where land is devised to B and C, and the testator, 
after making his will, conveys the land by deed to B, 
whom he appoints his executor, and who qualifies as 
such after the death of testator. Query, whether B 
it estopped from denying that the land passed by the 
will? Ibid. 


EQUITY. 


. Misrepresentation of a material fact, made by one of 
the parties to a contract, though made by mistake and 
innocently, if acted ou by the opposite party, consti- 
tutes legal fraud. Elder vs, Adlison...... pan dcnsind wine's 


. Where the obligor, in a bond for titles, sues the 
obligee in ejectment, on failure of the latter to pay the 
entire purchase-money, and the obligee files a bill 
alleging a misrepresentation of a material fact by the 
obligor, at the time of the purchase, as to the area of 
the Jand; that he acted on such misrepresentation ; 
that the obligor can make no title to that part of the 
land so misrepresented as belonging to the tract sold ; 
and offering to pay into Court whatever may be equit- 
ably due, and seeking to enjoin the action of eject- 
ment, which allegations are not denied; the injune- 
tion should be granted, and the question as to whether 
the obligee acted on the misrepresentation of the 
obligor or not, should be left to a jury. Ibid. 


. A defendant in ejectment may set up an equitable de- 
fense in his plea, but is not obliged to do so; he may 
file his bill if he prefer it. bid. 


. To entitle a complainant to a decree for a specific per- 
formance of a parol contract for the sale of land, the 
contract must first be established with reasonable cer- 
tainty, and the consideration claimed to have been 
paid or rendered therefor must be clearly and satisfac- 
torily proved to have been paid or rendered, in pur- 
suance of that contract ; otherwise, a specific perform- 
ance of the alleged contract should be refused. Shrop- 
Shire et Al. v8. Brown....cccceccsseseecseees bestsdees sneckdes 175 
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5. The Statute of Frauds requires that any contract for 
the sale of lands or any interest in or concerning them, 
must be in writing, signed by the party to be charged 
therewith, or by some person by him lawfully author- 
ized; but the Statute of Frauds does not extend to 
cases where the contract has been fully executed, or 
where there has been performance on one side, accepted 
by the other, in accordance with the contract. Raw- 
lins vs. Shropshire 


. Full payment alone accepted by the vendor, if clearly 
proved with reference to the parol contract, will be 
sufficient part performance to justify a Court of equity 
to decree a specific performance of such parol contract 
for the sale of land. Ibid. 


. To allow the vendor of the land or his legal repre- 
sentative to retain the land and the purehase-money 
paid therefor, as against the vendee and those claim- 
ing under him, would be a fraud upon the latter which 
a Court of equity will not permit or sanction. Ibid. 


. An assignment by one, insolvent at the time, to one 
creditor, to the exclusion of others, and providing for 
a return of the surplus, after paying the debt to the 
assignor, is not, since the Act of 1866, in this State, 
fraudulent upon its face as to other creditors, and a 
bill alleging no other facts, but merely charging that 
the said assignment was intended to defraud and de- 
lay another creditor, but stating no other facts indi- 
cating fraud, is demurrable for want of equity. Row- 
land vs. Coleman et al......c.ccccccccceccscees baneeenapbess 


. When an estate is largely insolvent, and there are 
many creditors of equal degree, fifteen of whom have 
sued at law, and there are others who have not sued, 
the administrator may file a bill in equity to marshal 
the assets, and to compel the creditors to come and 
prove their debts, and not harrass the administrator 
with numerous suits. But he cannot join in such bill 
creditors of higher dignity, whose claims are undis- 
puted, especially if they be judgments, at the death 
of the testator. Green vs. Allen et all........+4+ 


10. Equity will reform a marriage contract, after the 
death of the husband, at the instance of his child by 
a former marriage, if it is made plainly to appear that 
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at the time of the second marriage, it was agreed be- 
tween the parties that the property of each should be 
settled on its owner for life, with remainder to the 
children of such owner by a former marriage, but the 
draftsman of the contract omitted to insert the pro- 
vision as to the husband’s property, and both parties 
signed under the ‘impression that it was inserted. 
Burge et al. vs. Burge edhieinne 


11. Ignorance of the omission on the part of the hus- 
band, with knowledge of it on the part of the wife, 
and concealment of it by her from him at the time of 
signing the contract, would be a fraud upon him, and 
on this ground equity would reform the contract. 


Ibid. 


12. If the husband is informed, after the marriage, of 
the omission, and says he will rectify it by his will, 
but fails to do so, though he lives for twenty months 
thereafter, he cannot be said to have acquiesced in the 
instrument as written, so as to prevent equity from 
reforming it, especially where there is no evidence of 
acquiescence on the part of the remainderman, who 


was a minor at the death of the husband. bid. 


13. Though a defendant in an action at law may, in 
Georgia, set up an equitable defense by his plea, yet 
he is not obliged to do so, and if he omit it where 
such defense constitutes an independent claim against 
the plaintiff, he is not thereby estopped after judg- 
ment against him in the common law action, from 
filing his bill to enjoin the judgment and to set up 
his equitable defense against it. Fannin vs. Thom- 


14. The second section of the Relief Act of 1868 allows 
the defendant to avail himself of such equitable de- 
fense by motion, in place of filing a bill in the class 
of cases therein mentioned. Ibid. 


15. Where an answer in equity is waived, the answer is 
not evidence against the allegations in the bill. Any 
admissions, however, made in the answer, stand upon 
the same footing with any other admissions of defend- 
ant and may be relied on by complainant as evidence 
of the facts admitted—the whole answer being be- 
fore the jury, and the admissions being subject to 
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such qualifications as may be gathered from other facts 
of the answer; but the jury are not bound to believe 
the qualifications. Sims vs. Ferrill....... sescesovese esse 


16. Trust and confidence reposed in a brother-in-law by 
his widowed sister-in-law requires the utmost good 
faith and fair dealing in any contract of sale between 
them. A misrepresentation of the law by the brother- 
in-law to the sister-in-law, whereby she is led to be- 
lieve her title to property held by her is invalid, and 
on this account she sells it tu him, which sale is much 
to his advantage, vitiates the sale at her election, even 
though such misrepresentation was made in good faith, 
I bid. 

17. Where, under the foregoing relations of trust and 
confidence, a sale is effected between the parties dur- 
ing the war, for Confederate money, which is to be 
paid in cash, and the brother-in-law applies a portion 
of the money to the extinguishment of a lien, sup- 
posed to rest upon the property without the widow’s 
consent, but in accordance with what he alleges, and 
she denies to have been the bargain, pays the widow 
a portion, and retains a large portion in his own 
hands, without her consent, and for which he does 
not clearly account, she is entitled to a decree setting 
aside the sale upon her accounting for the Confederate 
money actually received by her ata fair valuation. 


Ibid. 


18. Where a bill was seeking to pursue a trust fund 
which had been paid by K. to M., the attorney, by 
him to F., the trustee for complainant, and by him 
had been turned over to G., his successor, said fund 
being in Confederate money ; and the questions in 
controversy were whether all or either of the parties 
who had received the Confederate money, had done so 
in bad faith, so as to make them all or any’ of them 
liable to complainant, it was error to dismiss the de- 
fendants, F. and H. the administrator of G., as not 
being proper parties. (R.) King vs. King et al...... 


ESTOPPEL. 


1. Where A, by his will, devised a tract of land to be 
sold and the proceeds to be divided between B and C, 
and appointed B his executor, and B proved the will 
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and took out letters, and went into possession of the 
premises, A having lived thereon at his death, and B 
afterwards died : 

Held, That, in an action of ejectment, brought by the 
administrator de bonis non of A against the widow of 
B and his administrator, the defendants were estopped 
from setting up title in B, acquired previously to 
the death of A. Whether the title is good or bad, the 
defendants cannot set up a title adverse to that under 
which B got possession of the premises. Perryman 
et al. vs. Gill........ eesnenes sesgansonconsessons eteeniensnnionns 


2. A trustee or executor cannot, after he has accepted 
the trust, set up a title adverse to the trust. bid. 


3. Where land is devised to B and C, and the testator, 
after making his will, conveys the land by deed to B, 
whom he appoints his executor, and who qualifies as 
such after the testator: Qucre, whether B. is estop- 
ped from denying that the Jand passed by the will? 


Lbid. 


4. In an action for false representation, by which the 
plaintiff was damaged, if the representation be by deed, 
so that the defendant is estopped from denying the 
fact, he may yet show that the plaintiff knew the 
truth, for the purpose of fixing a time when the right 
of action accrued and the Statute of Limitations com- 
menced running against the plaintiff’s claim, it ap- 
pearing that the plaintiff was seeking to avoid the stat- 
utory bar by showing that he had not discovered the 
fraud until long after the same was committed. Cade 
vs. Burton et al...... sno snseesosscsarese seevcceccecees eesssone ° 


. When a married woman, having a separate estate, ex- 
ecuted a mortgage thereon to secure the payment of 
the sum of $8,000 loaned to her, and made an affida- 
vit on the back of the mortgage that the money was to 
be used for the payment of the purchase-money due 
for the property, anc it appearing that the money was 
loaned on the faith of that sworn statement : 

Held, That she was estopped from controverting the 
facts stated in her affidavit on application for a home- 
stead exemption under the Homestead Act of 1868, 
as against the mortgagee. Lathrop vs. The Soldiers 
EL. B B. Mec0cialiot. 0000s seccvsssesvecesescsscvcessccsces see 
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6. Whether a judgment of foreclosure of a mortgage bars 
a claimant under purchase from the mortgagor subse- 
quent to the mortgage, from setting up defenses which 
might have been made by the mortgagor, discussed. 

(R.) Guerin vs. BUIE sncnsssatsncroveiecsidianaeaiel 


Where several owners of land lying on the line of a 
projected railroad make a written agreement, that if 
the road is located as projected, they will grant to the 
company the right of way over their land, and the 
road is accordingly so located and built, the owners of 
the land are estopped from claiming damages for the 
running of the road through their land, and on trial, 
under charter for ascertaining the value of the fee sim- 
ple right to the land used, the value is to be counted 
on, so far as it had value over and above the right of 


way. Macon & A. R. R. Co. vs. Bowen........00.00008 


The grant of the right of way over land in considera- 
tion of the location of a railro: ad, as projected, is not 
revocable after acted on. (R.) Ibid. 


Though a defendant in an action at law may, in 
Georgi: a, set up an equitable defense by his plea, yet, 
he is not obliged to do so; and if he omit it where 
such defense constitutes an independent claim against 
the plaintiff, he is not thereby estopped afier judgment 
against him, in the common law action, from filing 
his bill to enjoin the judgment and to set up his equi- 
table defense against it. Fannin vs. Thompson......... 


See Landlord and Tenant, 1, 2. 


EVIDENCE. 

1. Although a corporation, as such, can do no corporate 
act out of the limits of the State granting its charter, 
yet its agents and officers may bind it by contracts and 
engagements made in other States, and the minutes of 
its board of directors may be used as evidence of the 
acts of the board, even though the meetings of the 
board appear to have been held out of the State char- 
tering the corporation. The Wood H. H. Mining Co. 
CB. TEMG... cecccnsvonsencescscoscovs sncscnnseersoseseousinetannts 

2. It is a necessary incident of a mining corporation that 


it shall have power to contract and to bind itself to 
those dealing with it in matters within the intent of 
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the charter, even though the charter contains no ex- 
press grant or power to contract or make debts. 
Ibid. 

. The answer of the defendant to the complainant’s bill 
to enforce his vendor’s lien, alleging a breach of war- 
ranty and the insolvency of the complainant, there 
being no claim of solvency in the bill, is not respon- 
sive to the bill; and if there be no other evidence, the 
jury is not bound to notice the statements in the an- 
swer as to the solvency of the complainant. Smith vs. 
BRI 60. 0000:004 10 s0setentnseneensonnsiieabannaneeinvnn o0cnseete 


. False representations made by defendant in fi. fa. to 
claimant, in reference to his pecuniary condition, to 
induce the claimant to sell him the goods in contro- 
versy on credit, are admissible on the trial of the claim 
case, to show the contract of sale void, on account of 
misrepresentation of a material fact. Chisolm vs. Chit- 
SOE BE i esinsct osccnnqecsscsascnnrnissonrevermecsenpiins soe 213 

. When the question was whether goods belonged to 
defendant in fi. fa., what he said when he bought 
them is admissible to show fraud practiced by him, 
though plaintiff in fi. fa. was not present. (R.) Ibid. 

. That a witness did not hear all of a conversation of 
defendant about which he is called to testify, is no 
ground of objection to his stating so much of it as he 
did hear. Westmoreland vs. The State 


7. The defendant cannot give in evidence his own say- 
ings as to when a certain injury was inflicted upon 
him, and who inflicted it, made to his physician two 
or three days after the perpetration of the act for which 
he is indicted, Ibid. 

. The testimony of a witness, since deceased, given be- 
fore the magistrates on a commitment trial for an as- 
sault with intent to murder, may be used against the 
defendant in a civil suit for damages by the person 


injured. Gavan vs. Ellsworth ......20+.++00 sshasiiabiiaaliands 283 


9. The objection to the admission of the judgment 
against the executor, as such, in evidence, was well 
taken, as it was entirely irrelevant to the issue. Sloan 
vs. Nance et al .....+ 000 onssateonasoesniens seeiosnanes ee 


10. In an action for false representation, by which the 
plaintiff was damaged, if the representation be by 


Vou. xiv. 45. 
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deed, so that the defendant is estopped from denying 
the fact, he may yet show that the plaintiff knew the 
truth, for the purpose of fixing a time when the right 
of action accrued and the Statute of Limitations com- 
menced running against the plaintiff’s claim, it ap- 
pearing that the plaintiff was seeking to avoid the 
statutory bar by showing that he had not discovered 
the fraud until long after the same was committed. 
Cade vs. Burton et al......+ piceonnei sivcsiaonnti laasaenmnssices 


11. When, ina contest between judgment creditors, in 


the distribution of money raised from the sale of de- 
fendant’s property, it was offered to prove the sayings 
of defendant, that the judgment of one of the eredi- 
tors was paid, and it was alleged that there was proof 
of a conspiracy between the defendant and that cred- 
itor to keep open the execution with the intent to de- 
fraud other creditors : 


Heid, That the evidence was properly rejected, there be- 


ing no proof of a conspiracy at the time the sayings 
sought to be proven were made. Foster vs. Thrasher. 


12. Where, on a bill filed by legatees under a will 


against the executor for an account, the only issue ad- 
mitted to a jury was whether a receipt held by the ex- 
ecutor, signed by the testator, was a good discharge of 
certain notes held by the testator against the executor, 
and the bill charged that the receipt was obtained by 
undue influence, and whilst the testator was not of 
sound mind, and the answer set forth the receipt in 
full and relied on it, and the original was, under or- 
der of the Judge, deposited for inspection, and it 
plainly appeared on its face that certain words and 
figures therein had been altered, but there was noth- 
ing to show that the alterations were made subsequent 
to its signing : 


Held, That, as the plaintiff allowed the receipt to go in 


evidence without any objection to it on the ground of 
its alteration, and there was nothing in the evidence to 
show that the alterations were not made previously to 
the signing of the same by the testator, the presump- 
tion of law is that the alterations were made previously, 
and it was not competent for the jury to find against 
the validity of the receipt on the ground of the appa- 
rent alterations. Thrasher vs. Anderson et al......++ 
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13. When a bill-charges that complainant was induced 
to sell Jand to defendant by representations of the lat- 
ter, that the title was defective, and the defendant is 
also charged as standing in a fiduciary character to 
complainant, and that complainant would not have 
sold but for such representations, which were not true, 
it is not error to allow complainant to prove her con- 
versations before the representations made to her with 
a third person, in which she said she had no desire to 
sell, for the purpose of showing the state of her mind 
as to her willingness or unwillingness to sell before 
the representations were made, especially when defen- 
dant alleges she was always willing to sell, indepen- 
dently of any representations made by him to her. 
Sims ve. Ferrill 


14. Where the fact that complainant went to Rome to 
receive the Confederate mouey was proven, her rea- 
sons stated at the time of her act should have been 
received as part of the res geste. (R.) King vs. 


FACTORS. 


. The statutory factor’s lien covers only the crop. 
(R.) Speer & Hooks vs. Hart.....cccccecseeseees eanieetins , 


. Where a factor makes an affidavit that a planter is 
indebted to him for money loaned to purchase sup- 
plies to make a crop, to secure the payment of which, 
and costs, and counsel fees, such planter gave a draft 
for the money, containing a lien on his crop and 
stock of all kinds, in which lien it did not appear 
that the money was to be used to purchase said sup- 
plies, and which affidavit was made to foreclose said 
lien, under section 1977, of the Revised Code, before 
a Judge of the Superior Court of a different circuit 
from that in which the property was situated : 

Held, 'That the lien is not such an one as can be fore- 
closed in the manner pointed out by section 1977 of 
the Code. Ibid. 


3. Where a planter, in March, 1869, gave his factor a 
note for $2,000, secured by mortgage of realty as col- 
lateral security for all advances made by the factor, 
up to November Ist, 1869, at which date the planter 
owed the factor about $1,300, and after that time 
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the planter sent forward cotton, which the factor sold 
for more than $1,300, but the planter drew upon him 
by draft in favor of different persons as he forwarded 
his cotton, and the factor took up notes of the planter 
to an amount large enough to absorb the whole pro- 
ceeds of the cotton, except about $650, which was 
credited on the amount due the factor on November 
Ist, the note and mortgage are still collateral security 
for the balance due the factor. The drafts by the 
planter and the notes taken up are an appropriation 
of the proceeds of the cotton to debts other than that 
due the factor on November Ist, 1869. Hilton vs. 
Fi. Ws Ghnt B Camatecccscssenccssscscscncsccsscecsianss 


FORMER RECOVERY. 
See Res adjudicata, 4. 


GARNISHMENT. 


1. When a garnishee does not admit in his answer 
that he is indebted to the defendant, or that he had 
any effects in his hands belonging to him, but states 
the fact that a sum of money was placed in his hands 
to indemnify him as security on a bail bond for the 
defendant, without stating who placed the money in 
his hands, and that he had been sued by a third party 
who claimed the money : 

Held, That it was not error in the Court to refuse to 
allow the plaintiff to enter up a judgment against the 
garnishee upon the statement of facts disclosed in his 
answer. If the plaintiff had thought proper to have 
done so, he could have traversed the answer of the 
garnishee, and have shown that the money in his 
hands was the property of the defendant. Thomp- 
O00 G0, FUNNY GE Bev ercsccccrscsnsoscesecesesosecapeseces 


. The Central Railroad and Banking Company can- 
not be served with a summons of garnishment by 
serving any one of its agents. The service must be 
on the president of the company. Clark vs. Chap- 
MB EE Bl rccocrcccrceccccccccrreregecoecccoeces coesceecoocesos 


3. The Central Railroad and Banking Company has, 
by law, its principal office of business at Savannah, 
and it cannot be required to answer a summons of 
garnishment in any other county than the county 


bo 
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of Chatham, unless it appear on record that the debt 
that it is charged to owe is within some of the stat- 
utes authorizing corporations to be sued out of the 
county where the principal business office is situated. 


Ibid. 


. The garnishee is bound to answer what he is in- 


debted, ete., before the calling of the cause against 
him at the second term, unless by leave of the Court, 
he is granted further time, and if he neglects so to 
answer until the plaintiff has obtained his judgment 
against the principal debtor, and the juries have been 
discharged for the term, it is error in the Court to 
permit him then to answer, unless for good cause 
shown. Ibid. 


. In this case, as it appears from the record, that the 


garnishee was not bound to answer in Richmond 
county at all, and was not properly served with the 
summons, we affirm the judgment of the Court, dis- 
charging the garnishee, Ibid. 


GUARDIAN AND WARD. 


. Any party at interest, who is dissatisfied with a judg- 


ment of the Ordinary, may appeal to the Superior 
Court, on payment of costs, and giving security for 
future costs, except in a case involving the removal of 
an administrator, ete., and this right of appeal, on the 
terms indicated, extends also to cases where the Ordi- 
nary has given judgment for money against an ad- 
ministrator, or guardian under a citation for a settle- 
ment, as provided by section 1830 of the Revised 


Choi, FI Oh Qs. sesidccesciicensnnsatiihaniinainine ‘ 


. The Act of 16th March, 1869, requiring all causes 


of action accruing before 1st of June, 1865, to be sued 
by the lst of January, 1870, does not apply to a suit 
by a ward against his guardian to compel an account, 
if the ward does not come of age until after June, 
1865, since the cause of action—the refusal of the 
guardian to account—did not accrue until the ward 
came of age. J bid. 


. The taking of the individual note under seal of a 


guardian by the husband of the ward, in settlement 
of the guardian’s account, which note is payable to 
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the husband, as trustee of his wife, and a receipt in 
full by husband and wife to the guardian, whereby 
they release him “ from any and all liability growing 
out of, or connected with said guardianship,” and the 
further fact that the marriage settlement, under which 
the husband is trustee, limits the property settled (of 
which the note is part) to the wife for life, with re- 
mainders over, is a novation of the original debt of 
the guardian, and destroys its fiduciary character. 
And if parol evidence be introduced to show that the 
parties really intended to discharge the guardian, as 
such, and the Judge, by his charge, leaves the ques- 
tion of discharge to the jury and they find in the 
affirmative, this Court will not disturb the verdict. 
Coleman vs. Davis....... oteseeeceseece pineeninns Jaceeneeneens 


If, in a suit against a guardian, by his ward and her 
husband, for wasting the ward’s estate, long and com- 
plicated accounts, running through a series of years, 
are submitted to the jury without having been re- 
ferred to an auditor, and the Judge charges the jury 
correctly as to the liability of the guardian for mixing 
his ward’s funds with his own, but the record does not 
show that the Court was requested to instruct them, 
or that he did instruct them as to the rules by which 
they were to be guided in making their calculations 
as to the proper credits to be allowed the guardian 
in his disbursements, the items of which are not spe- 
cifically surcharged and falsified, and they return a 
verdict in favor of the complainants for a round sum, 
not indicating the process by which they arrived at 
the result, this Court will not undertake to say, at the 
instance of the complainants, that the verdict is con- 
trary to evidence, and the principles of justice and 
equity, or to the charge of the Court. Nor will the 
Court grant a new trial on the ground that: the ver- 
dict is contrary to law, where no such assignment of 
error appears in the record. Napier et al. vs. Jones... 


. Where such accounts are so submitted to the jury, 


and the accounts run through the entire period of the 
war, involving the receipt and payment of large sums 
of Confederate money by the guardian, the jury will 
be allowed a liberal discretion in adjusting the equities 
between the parties, under the Ordinance of 1865, and 
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this Court will not scan too critically the result at 
which they arrive, no bad faith appearing on the part 
of the guardian. Ibid. 


. The law allowing compound interest to be charged 
against trustees after six years, and annually there- 
after, in certain specified cases, was suspended during 
the war by Act of December 6th, 1862, which takes 
precedence of the Code by Act of December 13th, 
1862. bid. 


. The returns of a guardian, made in good faith, are 
only prima facie evidence against him, and may be 
explained by parol evidence. In the charge upon this 
point, the Court erred, but it was in favor of com- 
plainants. bid. 


HABEAS CORPUS. 


. A colored child, born before the 9th day of March, 
1866, within what was regarded as a state of wedlock 
between its parents, while slaves, and who is acknowl- 
edged by its father, is the legitimate child of both pa- 
rents. If the parents separated before that date, and 
the child remained with the mother, she is entitled to 
the contro! of it during minority. But if she volun- 
tarily yield the contro] to the father, and he takes the 
child away with him, she cannot afterwards resume 
the control without the assent of the father, no reason 
being shown why the father should not retain the cus- 
tody of the child. Mitchell et al. vs. McElvin......00 


. If, under such circumstances, the mother is induced 
to sign articles apprenticing the child to a third per- 
son, under representations made to her by that person, 
that if she did not do so, he would send the child off 
to another State, out of her reach, the articles are void, 
as against the rights of the father, and any master to 
whom he may have apprenticed the child; and, on a 
writ of habeas corpus sued out at the instance of the 
person holding the articles from the mother against 
the father and the master to whom he had appren- 
ticed the child, the child should have been remanded 
to the custody of the respondents; especially where 
the mother testifies that she does not desire to with- 
draw the child from the custody of the father, and 
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that she was induced to sign the articles by the repre- 
sentations made to her. Ibid. 


HOMESTEAD. 


1. That a third person, not the defendant, has taken a 
homestead on land, against which a mortgage fi. fa. 
has issued, will not excuse the sheriff for failing to 
sell, when such fi. fa. is placed in his hands for levy 
and sale. Blackman vs. Clements 


. Where a will directs realty to be sold, and bequeaths 
the proceeds to minors, and the executor, who is also 
testamentary guardian of the minors, has such realty 
set apart as a homestead, for his wards, he cannot 
afterwards sell the homestead at private sale, even 
with the consent of the Ordinary, although the will 
gives him the power so to sell the land. When the 
land was set apart as a homestead, the title was vested 
in the minors. Sloan vs, Nance et Ale.s.s..s.s+0seseese ° 


The Superior Court has jurisdiction to correct errors 
by a writ of certiorari to the judgment of the Ordi- 
nary, allowing a homestead under the provisions of 


the seventh section of the Homestead Act of 1868. 
Lathrop et. al. vs. The Soldiers L. & B. Association. 483 


When a married woman, having a separate estate, 
executed a mortgage thereon to secure the payment of 
the sum of $8,000 loaned to her, and made an affida- 
vit on the back of the mortgage that the money was 
to be used for the payment of the purchase-money due 
for the property; and it appearing that the money 
was loaned on the faith of that sworn statement : 

Held, That she was estopped from controverting the 
facts stated in her aifidavit on an application for home- 
stead exemption under the Homestead Act of 1868, 
as against the mortgagee. Ibid. 


5. The wife having no children of her own, is not the 
“head of a family ” of the children of her husband 
by a former marriage. (R.) Ibid. 


6. When Young applied for a homestead, as the head of 
a family, and, on an appeal from the Court of Ordi- 
nary to the Superior Court, a verdict was found against 
him, on the ground that he was not the head of a 
family. Afterwards, he made a second application 
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for homestead, on the same land, as the head of a 
family, which was allowed by the Ordinary, and an 
appeal was taken to the Superior Court. When the 
case was called in the Superior Court, a motion was 
made to dismiss the application, on the ground that 
the applicant’s right to a homestead had been adjudi- 
cated. The applicant made a motion to amend his 
petition for homestead by inserting a new right of 
homestead which had accrued since the former verdict 
and judgment, but which was not included in his pe- 
tition to the Ordinary. The Court refused to allow 
the amendment, and dismissed the application : 
Held, That the Court erred in refusing to allow the 
amendment and dismissing the petitioner’s application 
without a hearing of the same, under the evidence in 
the case. Young vs. Brown........ mebneiiie Nites abedcini ‘ 


. Where one had procured a homestead to be set off to 
him under the Constitution of 1868, in a certain tract 
of Jand, and had filed a bill against a creditor, who 
was about to sell the same, under a judgment, for the 
purchase-money, and the Court refused to charge the 
jury “that if they should find that the debt was, in 
fact, for the purchase-money, and the homestead, 
therefore, subject, they might still enjoin the execu- 
tion as to fifty acres of the land, on the ground that 
this was exempt from levy, under section 2013 of the 
Code :” 

Held, That there was no error in this refusal to charge ; 
such a decree would have been foreign to the objects 
of the bill, and an improper finding, under the plead- 
ings in this case. Hollingsworth vs. Smith et al 583 


. The approval of the Ordinary to the alienation of 
homestead property is required for the protection of 
the wife and children; and this is not only a proceed- 
ing before the Ordinary, but is an important function 
which he is required to perform in the exercise of his 
judgment as a judicial officer, and he ought to be 
clearly satisfied in all cases that the wife’s consent is 
freely and voluntarily given, and that the sale will be 
for the benefit of the wife and children. ni ) Burn- 
side vs. Terry et al ianbince easeneecinnataseonmplanons 


. A deed to property iene by a homestead, snidiaah 
by an Ordinary who was related to the grantee within 
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the fourth degree of consanguinity, is void. (R.) 
Ibid. 


ILLEGAL CONSIDERATION, 


See Contracts, 1, 2. 
“ Set-off, 3. 


ILLEGALITY. 


1. Where a judgment has been obtained since the adop- 
tion of the Constitution of 1868, it cannot be attacked 
by affidavit of illegality to the execution issued there- 
on, on the ground that the consideration of the con- 
tract on which the judgment is founded was a slave. 
Such defense should have been, made to the action. 
Lewis vs. Armstrong et al.......+4+ paehane saandeos eeaneenne ‘ 


2. When judgment was obtained at common law against 
the makers and indorser of a note, and an appeal 
entered, which was afterwards dismissed, and subse- 
quently, the indorser is again sued on the note, and 
permits a judgment to be taken against him by de- 
fault, he cannot, by affidavit of illegality, attack such 
second judgment on the ground that a prior judgment, 
unreversed, existed against him for the same debt. He 
should have made this defense to the second action. 


Ibid. 


. When an affidavit of illegality, with the usual bond, 
is delivered to the sheriff, it is returnable to the next 
regular term of the Court from which the execution 
issued, and not to an adjourned session of the same 
term. Beall vs. Bailey....... praineasindens senscoasscees peanend 


. If the sheriff makes his return to such adjourned ses- 
sion, and the Clerk enter the case on the docket, it is 
error in the Court to call the case up, and dismiss it 
at that term. bid. 


When a judgment was rendered against the defend- 
ants, as administrators, and the Clerk issued an exe- 
cution thereon, in favor of the plaintiff, commanding 
the sheriff to make the money due on the judgment 
of the goods and chattels, lands and tenements of the 
intestate, in the hands of the administrators, and in 
default thereof, of the goods and chattels, lands and 
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tenements of ‘the adniinistrators, in their individual 
capacity : 

Held, That the execution so issued was illegal, on the 
statement of facts disclosed by the record : 

Held, That the affidavit of illegality was amendable on 
the motion made therefor by the defendant. Horn et 
he Oh, TE acnineraserecnien sa aes paesnensninkh antaéenainennegi 


INDICTMENT. See Criminal Law, 2, 9, 36, 37. 


INFANTS. 


Minors, who have a guardian, may sue by next friend, 
when their interest is adverse to that of the guardian, 
under Revised Code, section 1812. Sloan vs. Nance 


INJUNCTION. 


. Equity will not interfere to restrain a trespass, un- 
less it affirmatively appears that the damage will be 
irreparable, or, from the insolvency of the trespasser, 
or other cause, the remedy at law is incomplete. Sey- 
mour vs. Morgan........ dion Sas eneennnny seapanntnondabyene 


. When A,a school teacher, was induced by B, another 
school teacher, to purchase of B the lease of an acad- 
emy, under inducements held out by B that, if he 
could sell, he would quit teaching in the locality, and, 
on these inducements, the purchase was made: 

Held, That equity will enjoin B from teaching a school 
in the locality, during the lease. Spier vs. Lamb- 


3. On a proper case made by bill, in the name of the 
citizens of the county—tax-payers—it is the duty of 
the Judge of the Superior Court, as Chancellor, to 
restrain, until the hearing on the merits, an Ordin- 
ary from ordering such bonds to be paid by the treas- 
urer of the county: Provided, the injunction be so 
framed as not to interfere with the rights of bond- 
holders who are not parties to the bill, to the use of 
every remedy allowed by law, through the Courts of 
law and equity, to test and enforce any claims they 
may set up against the county in the premises. Dent 
et al. vs. Cook et al 
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4. 


Where one had procured a homestead to be set off to 
him under the Constitution of 1868, in a certain tract 
of land, and had filed a bill against a creditor, who 
was about to sell the same, under a judgment, for the 
purchase-money, and the Court refused to charge the 
jury “that if they should find that the debt was, in 
fact, fur the purchase-money, and the homestead, 
therefore, subject, they might still enjoin the execu- 
tion as to fifty acres of the land, on the ground that 
this was exempt from levy, under section 2013 of the 


Code :” 


Held, That there was no error in this refusal to charge; 


or 


such a decree would have been foreign to the objects 
of the bill, and an improper finding, under the plead- 
ings in this case. Hollingsworth vs. Smith et al.....++. 


. The Mayor and Aldermen of the city of Savannah 


have no such property in the streets and squares of 
the city, under the Act of 1760, or any Act amend- 
atory thereof, as entitles them to pecuniary compensa- 
tion for the additional servitude, so placed upon the 
streets and squares by the Legislature. Nor have 
they the right to an injunction restraining the con- 
struction of the railway for the benefit of the resi- 
dents along such streets and squares. If such resi- 
dents are damaged by the construction of the rail- 
way, they will be heard by the Courts upon a proper 
ease made. The Savannah and Thunderbolt Rail- 
road Company vs. The Mayor and A. of Savannah...... 


When the Brunswick and Albany Railroad had, at 
great expense, graded a street of the city of Albany 
of sufficient width for laying therein two railroad 
tracks, on an assurance from the City Surveyor that, 
should the Southwestern Railroad desire also to use 
the street, the city would require the Southwestern 
Railroad to pay to the Brunswick and Albany Rail- 
road half the expense of the said grading, ete., and 
the City Council, afterwards, in view and further- 
ance of the said assurance, granted to the South west- 
ern Railroad the right to use said street, provided it 
paid to the Brunswick and Albany Railroad the half 
of said expense, and the Brunswick and Albany Rail- 
road laid their track so as to conform to this grant of 
the city to the Southwestern Railroad : 
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Held, That equity will restrain the city of Albany from 
revoking the conditions of their grant to the South- 
western Railroad and directing the money to be paid to 
the city, and will also restrain the Southwestern Rail- 
road from paying the money to the city. The South- 


western Railroad Company et al. vs. Screven ......++ +++ 


. The Court, not being clear from the record and the 
bill of exceptions, that the dissolution of the injunc- 
tion complained of was not a final disposition of the 
cause, so far as the injunction is concerned, will di- 
rect the bill of exceptions to be signed, though pre- 
sented more than fifteen days after the judgment com- 


plained of. (R.) Dougherty vs. Harvey........+ pensees 


. Where property has been mortgaged, which is sub- 
ject to the support of the mother of the mortgagors 
during her natural life, and proceedings are instituted 
to foreclose by the mortgagees, there is no good legal 
or equitable ground why the mortgages should not be 
foreclosed, as between the mortgagors and mortgagees, 
as such proceedings will not in any manner affect the 
right of the mother to her support out of the mort- 
gaged property, provided the same is not sold under 
the judgment of foreclosure. (R.) Colquitt & Baggs 


vs. Tarver ala laisse aaa ik alae acl é 
INSANITY. See Criminal Law, 16, 20, 29. 


INSURANCE. 


. An insurance company which reserves to itself the 
right to cancel its policies upon return of the un- 
earned premium, must pay or tender such premium 
to the assured before it can relieve itself of liability 
on the policy. Notice of its intention to cancel, with 
mere announcement of its readiness to pay, is insuffi- 
cient. Hollingsworth & Moraque vs. The Germania 
and other Insurance Companies......++++- enestanse ondasdoes 


. Surrender of the policy for cancellation prior to the 
loss, and subsequent payment of the unearned pre- 
mium to the assured, and acceptance by him, after 
destruction of the property insured, both pariies be- 
ing ignorant of the loss, will not release the company 
from liability. bid. 
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INTEREST. 


The law allowing compound interest to be charged 
against trustees after six years, and annually there- 
after, in certain specified cases, was suspended during 
the war by Act of December 6th, 1862, which takes 
precedence of the Code dy Act of December 13th, 
1862. Napier et al. vs. Jones....... 


INTERROGATORIES. 


. Where interrogatories are taken out by the defend- 
ant and crossed by the plaintiff, and both the direct 
and cross-interrogatories are answered and the defend- 
ant introduces and reads to the jury the answers to 
the direct interrogatories, failing to read the answers 
to the cross-interrogatories, and the plaintiff reads the 
answers to the cross-interrogatories, he does not 
thereby make the witness his witness, so that he can- 
not impeach him. The answers, to both the direct 
and cross-questions, are the evidence of the party who 
offers to the jury the return of the commissioners, 


. To read the direct answers to interrogatories and 
leave the other side to read the answers to cross-in- 
terrogatories, is not a correct practice. (R.} Ibid. 


. The answer of a witness being full to the mate- 
rial import of an interrogatory is sufficient. (R.) 
Deupre et al. vs. Deupre poonens haipenesn anon 
. It is in the power of parties under the direction of 
the Court to present the original paper propounded as 
a will to witnesses residing out of the county of trial, 
by interrogatories. (R.) bid. 


JUDGE. 


Where one of the executors of a will to which a ca- 
veat has been filed married the sister of the wife of 
one of the Judges of the Supreme Court, said Judge 
is not disqualified from presiding by reason of rela- 
tionship by affinity to said executor, upon the trial of 
said cause before the Supreme Court. (R.) Deupree, 
et al., vs. Deupree et al.......0+6 averlassoasennccsiniae HM 


2. A deed to property covered by a homestead, approved 
by an Ordinary who was related to the grantee with- 





INDEX. 


in the fourth degree of consanguinity, is void. Burn- 
side vs. Terry et dleereceeees 


JUDGMENTS. 


. The judgment ona mechanic’s lien, under Act of De- 
cember 22d, 1834, made general by Act of Deeember 
28th, 1837, is not a judgment in rem, and hence does 
not conclude those claiming under a title adverse to 
the title of him who created the lien. Stroupper vs. 
Me Cauley 

. In an issue formed on a motion to distribute money 
between judgments, one plaintiff in fi. fa. cannot attack 
the judgment of another plaintiff in fi. fa. on the 
ground of irregularities previous to the judgment; the 
defects, to be subject to his objection, must be such as 


are not amendable. satan Golden vs. Brad- 


. In a joint suit against wane if one be not served, 
the plaintiff may dismiss as to the one not served ; 
and if he go on to the jury and get a verdict, the ver- 
dict is good against those served, though there be a 


failure to dismiss against the defendant not served, 
The defect is a mere irregularity, and does not make 


the judgment void. bid. 


. Where A sues B in a Notary’s Court, on an open ac- 
count, on which he obtains judgment, and from which 
defendant appeals, and, pending the appeal, A brings 
another suit against B in the Superior Court, on an- 
other open account, which was due at the commence- 
ment of the first suit, both accounts being admitted 
correct, to which second suit B files no plea in abate- 
ment at the first term, but at the second term pleads 
the judgment obtained in the Notary’s Court, in bar 
of the second suit, and, while both cases are pending 
in the Superior Court, “it is agreed that the jury 
shall find such verdict in said cases as the Court, un- 
der the agreed state of facts, may direct, and it is fur- 
ther agreed that the Judge shall consider both cases 
together :” 

Held, That, under the foregoing facts, there was no such 
judgment existing as could be pleaded i in bar of the 
suit brought in the Superior Court, and that the Court 
should have instructed the j jury to find a verdict for 
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the plaintiff for the amount of both accounts, T'om- 
mey & Stewart v8. Finney .....ccccccecscccceesveccecs eoenees 


5. The application of a widow to the Ordinary for her 
twelve months’ support out of the estate of her de- 
ceased husband, should be made by petition, in writ- 
ing, and notice given to the representative of the 
estate, if there be one, and the order of the Ordinary 
should always recite the names of the persons notified. 
Fischesser vs. Thompson..........ccesccccecccesseees ececees 


6. When the judgment of the Ordinary, allowing toa 
widow her twelve months’ support was presented in 
the Superior Court, claiming money as a debt of the 
highest dignity against the claim of a judgment cred- 
itor of the deceased, it was competent for such judg- 
ment creditor to attack the judgment of the Ordinary, 
and, inasmuch as it was not recited in the order and 
judgment of the Ordinary that the representatives of 
the estate had been notified, and the provisions of the 
law had been complied with, the judgment of the Or- 
dinary, allowing the widow her twelve months’ sup- 
port, was void, as against the judgment creditor of her 
deceased husband, who had no notice of her applica- 
tion through the legal representatives of his estate or 
otherwise. McCay, Judge, dissenting. bid. 


7. A sale of land of a testator or intestate by the execu- 
tor or administrator, in the manner prescribed by law, 
where the estate is insolvent, divests the liens of judg- 
ments obtained in the lifetime of the testator or intes- 
tate, and the creditor must look to the proceeds in the 
hands of the representative of the estate. Sims vs. 


JUDICIAL INTERFERENCE WITH TAXES. 
See J'azxes, 1. 
JURISDICTION OF DISTRICT COURT. 
The District Court was not, by the Act of October 


28, 1870, clothed with jurisdiction to try and give 
judgment upon debts and contracts not exceeding 
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Fervrill ........ isthabisiiniatamnanaaissia ieikice zie icons saliaiaseabons ee 


$100. Forbes vs. Owens......... asbantd conionpamnemiaenees ae 








INDEX. 
JURISDICTION OF SUPREME COURT. 


1. This Court can review a decision as to the consolida- 
tion of cases, though the cases be pending below. (R.) 
BD Oth, Fe iicsvvitiies sdakdtbiaciandinnnsiicbitaiiaeds iti, 


2. On a writ of error, to the judgment of the Judge of 
the Superior Court under the Act of October 29th, 
1870, this Court cannot review a decision overruling 
a demurrer to a bill. Redwine vs. Glover .......++.+00 


JURY. 
See Criminal Law, 1, 13, 24, 25, 26, 30, 31, 32. 


LANDLORD AND TENANT. 


1. A purchaser of land cannot plead an outstanding 
title, adverse to that of his vendor, so long as his pos- 
session is undisturbed, unless he set up some distinct 
equity, showing that his remedy on the warranty will 
be inefficient. Siith vs, Hudsoi.......ccsseceseeeeeeees 


2. One renting real estate from another cannot deny the 
right of the other to rent, so long as he is not disturbed 
in the possession; and this is true, even if a mere 
renter let toa third person, the dissent of the landlord 
not appearing affirmatively. Burnett & Brother vs. 
Bich & Company,.....ccccrccrcceccscsccsccerccoscccecocsceses 


3. When in a proceeding under sections 4005, 4013 of 
the Code, against one as a tenant holding over, the 
defendant denies the tenancy, and sets up that he en- 
tered as the owner, and not as tenant, and an issue is 
formed and on trial, and the assumed landlord dies, 
and his administrator is made a party, the defendant 
cannot be sworn as a witness in his own behalf, unless 
for the special purpose of proving some fact transpir- 
ing since the death of the alleged landlord. Veal vs. 
FOU -nccesssocrceseccsonssseccsscsncncesabionsscntbecssbbeanbens 


LEASE. See Administrators and Executors, 6. 
LICENSE. See Statute of Frauds, 3, 4. 


LIENS. 
1, The statutory factor’s lien covers only the crop. (R.) 
Speer & Hooks vs. Hart .....csseeeeveee cerccsccceccosesess 


Vou. xiv. 46, 
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2. Where a factor makes an affidavit that a planter is 
indebted to him for money loaned to purchase sup- 
plies to make a crop, to secure the payment of which, 
and costs, and counsel fees, such planter gave a draft 
for the money, containing a lien on his crop and stock 
of all kinds, in which lien it did not appear that the 
money was to be used to purchase said supplies, and 
which affidavit was made to foreclose said lien, under 
section 1977 of the Revised Code, before a Judge of 
the Superior Court of a different circuit from that in 
which the property was situated : 

Held, That the lien is not such an one as can be fore- 
closed in the manner pointed out by section 1977 of 


the Code. Ibid. 


3. If it was, the affidavit was not made before an officer 
authorized to foreclose the lien under that section. 
(Query?) Ibid. 

4. Where the owner of a steam saw-mill seeks to enforce 
his lien for lumber, furnished under the Act of 1868 
and the Amendatory Act of 1870, he should state, in 
his affidavit, that his steam saw-mill is located in the 
State of Georgia. Porter vs. Lively & McElroy 


5. When the lumber has been furnished to a party in 
possession of the premises, for the erection of build- 
ings and permanent fixtures thereon, who afterwards 
assigns and transfers the premises, the demand for pay- 
ment of the lumber should be made on both the party 
to whom it was furnished and the party in possession 
of the premises on which the buildings and other fix- 
tures have been erected with the plaintiff’s lumber. 
Ibid. 

. Where A, at the request of B, paid to C the purchase- 
money of certain land, previously sold by C to B, with 
the understanding that A should havea lien upon the 
land for the money, as C had, and C, therefore, made 
to B a deed, and B gave to C a written promise to pay 
him the amount “ for the south half of land, lot num- 
ber one hundred and thirty-two, containing one hun- 
dred and one and a quarter acres, more or less, lying 
and being in the 14th district of Fulton county :” 

Held, That A had, before the adoption of the Code, a 
lien on the land, in equity, fur the purchase-money, 
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and a bill filed to enforce the same, was not demurra- 
ble. Mitchell ve. Butle ef a.....20ccccccccssoccccccssccece 


. The lien of an attorney-at-law attaches, for his fees, 
upon all property recovered by his services, and is 
superior to all other liens thereon. Morrison, Heard 
& Co. vs. Ponder et dl.....eseeeeeee ereceresonienes seescosses 


. In this State a creditor cannot get a preferred lien on 
the assets of an estate, as against other creditors of equal 
degree, by getting the first judgment against the ad- 
ministrator. Green vs. Allen et dl.....s.ceeeeeeee snennnen : 


. Where an attempt is made to foreclose a lien upon a 
steam saw-mill, under the Act of October 6th, 1868, it 
must affirmatively appear in the affidavit that the 
prosecution of the lien is within one year from the 
time the debt becomes due; it is not sufficient, where 
the debt is liquidated by promissory notes, to show 
that the notes have fallen due within the year. Phil- 
lips vs. Hyde 

10. Where such a defect appears on the face of the pro- 
ceedings, and the fi. fa. has issued and been levied on 
the mill, and a claim interposed, the claimant, on the 
trial of the claim case, may take advantage of such de- 
fect, by objection to the affidavit, judgment and fi. fa. 
when offered in evidence. Ibid. 


11. Where the affidavit fails to state the time the debt 
fell due, and plaintiff in fi. fa. is offered as a witness to 
prove that the consideration of the notes sued on was 
work and labor done on the mill, it is competent for 
claimant to ask him at what time he performed the 
work, as preliminary to proving that the debt had 
been due for more than a year. Ibid. 


12. The Act of 1869, giving to mechanics a lien upon 
the property of their employers for labor performed 
and materials furnished, contemplates such mechanics 
only as perform the labor and furnish the materials to 
the employer. The Act does not contemplate a manu- 
facturer of materials sold tothe employer in the usual 
course of trade, although that manufacturer may be a 
mechanic. Footman vs. Pusey, Jones & Co 561 


13. Where property has been mortgaged, which is sub- 
ject to the support of the mother of the mortgagors 
during her natural life, and proceedings are instituted 
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to foreclose by the mortgagees, there is no good legal 
or equitable ground why the mortgages should not be 
foreclosed, as between the mortgagors and mortgagees, 
as such proceedings will not in any manner affect the 
right of the mother to her support out of the mort- 
gaged property, provided the same is not sold under 
the judgment of foreclosure. (R.) Colquitt & Baggs 
OR, FEU .vecnccsccenssacsencccescsnsscussccsoce nconsoenanceess 


See Mortgages; Judgments. 


LIMITATION OF ACTIONS. 


1. The Ordinance of 1865, suspending the Statutes of 
Limitations, was of force, propria vigore, irrespective 
of any confirmation of it by the Convention of 1868. 
Goodroe vs. Neal..........+: i nina taiadubinininnannis 


2. In an action for false representation, by which the 
plaintiff was damaged, if the representation be by 
deed, so that the defendant is estopped from denying 
the fact, he may yet show that the plaintiff knew the 
truth, for the purpose of fixing a time when the right 
of action accrued, and the Statute of Limitations com- 
menced running against the plaintiff’s claim, it ap- 
pearing that the plaintiff was seeking to avoid the 
statutory bar by showing that he had not discovered 
the fraud until long after the same was committed. 
Cente OB. Dearete OC basins coc0scess. ccscssiarecesonesecsene 

3. The Act of 16th March, 1869, requiring all causes 
of action accruing before Ist of June, 1865, to be sued 
by the 1st of January, 1870, does not apply to a suit 
by a ward against his guardian to compel an account, 
if the ward does not come of age until after June, 
1865, since the cause of action—the refusal of the 
guardian to account—did not accrue until the ward 
came of age. Hobbs vs. Cody..........+000+ <td basbebeceabe 


LOST NOTE. See Practice, 10, 11. 
MALPRACTICE. See Criminal Law, 36. 
MARSHALING ASSETS. See Equity, 8. 


MASTER AND SERVANT. 
See Habeas Corpus, 1, 2. 
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MEASURE OF DAMAGES. 


1. In the assessment of damages to the owners of prop- 


erty, caused by the location and use of a railroad, the 
actual damage resulting directly from an invasion of 
their rights of property by the railroad company, is 
the measure of damages to be rendered. The Selma, 


R.& D. BR. BR. Co. va. Camp......ccerereee sainnenadnlagie’ oe 


. The jury are the proper judges of the quantum of 


damages in an action on the case against a railroad 
company for injuries received by passengers, and this 
Court will not overrule the Judge below in refusing 
a new trial for excessive damage, unless the excess be 
manifest and gross. Georgia R. R. & Banking Co. 
OB, FOI .osict0ntss0009250~- apsirensaeins mete ‘ 


. That a third person, not the inlabiats has taken a 


homestead on land, against which a mortgage fi. fa. 
has issued, will not excuse the sheriff for failing to 
sell, when such fi. fa. is placed in his hands for levy 
and sale; and where he sets up such fact as his only 
excuse, in answer to a rule to show cause why he 
should not be compelled to pay the amount of the fi. 
fa. to the plaintiff, a rule absolute will be granted 
against him for the value of the land, if such value 
be less than the amount of the fi. fa., otherwise for 
the amount of the execution. Blackman vs. Clements. 


4, Where several owners of land lying on the line of a 


projected railroad make a written agreement, that if 
the road is located as projected, they will grant to the 
company the right of way over their land, and the 
road is accordingly so located and built, the owners of 
the land are estopped from claiming damages, for the 
running of the road through their land, and on trial, 

under charter for ascertaining the value of the fee 
simple right to the land used, that value is to be 
counted on, so far as it had value over and above the 


right of way. The Macon & A. R. R. Co. vs. Bowen. 


. The grant of the right of way over land in consider- 


ation of the location of a railroad as projected, is not 
revocable after acted on. (R.) Ibid. 


MECHANIC'S LIEN. See Lien, 11. 
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MINORS. See Amendments, 2. See Infants, 1. 






MISREPRESENTATION. 


See Equity, 1, 2. 
“ Sales, 1, 2, 4. 







MISTAKE. See Attachments, 1. 










MORTGAGES. 


1. A mortgage of a stock of goods, under section 1944 
of Irwin’s Code, cannot, by subsequent purchase and 
addition of new goods to such stock, be made to cover 
an amount greater in value than the original stock 
mortgaged. Chisholm et al. vs. Chittenden & Co........ 213 


2. If the defendant in fi. fa. obtained possession of the 
goods, under such circumstances, by fraud, and added 
them to a stock of goods already mortgaged, the lien of 
the mortgage will not attach to such goods to the exclu-- 
sion of the claim of the seller, who elects to rescind 
the contract of sale, no new consideration having 
passed from the mortgagee to the mortgagor, at the 
time of such addition to the mortgaged stock. Ibid. 












3. Whether a judgment of foreclosure of a mortgage 
bars a claimant under purchase from the mortgagor 
subsequent to the mortgage from setting up defenses 
which might have been made by the mortgagor, dis- 


cussed, (R.) Guerin vs. Danforth.....--.0000. ennai 493 
4. Under the Judiciary Act of 1799 and the Act of 1839 


amendatory thereto, a mortgage on personal property 
executed by one non-resident of the State at the time, 
may, if the property be brought into this State, be 
foreclosed in the county where the property may be 
found, and section 3895 of the Code providing for the 
cases therein mentioned does not repeal the Acts of 

5 














1799 and 1839 in this respect. — & Clay vs. 
BEPEAGTE OB Ghovscrcccqevevsssces svcsededsocenevesecetocséedes 549 


. Where an instrument recites that B. held judgments 
against F., amounting to $3,000, and that F. had ob- 
tained the benefit of the homestead Jaw upon his 
realty without objection from B., upon the following 

agreement: That if F. did not pay the money due 

upon the judgments on or before January Ist, 1871, 
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then lot of land number forty, valued at $1,000, is to 
be the right and property of B., and said judgments 
are to be considered satisfied ; in consideration of which, 
F. and his wife, L., conveyed the lot of land to B. in 
fee simple, and declared that the instrument was a 
conditional deed and not a mortgage, and was to be- 
come absolute upon the non-payment of the sum of 
money due on said judgments at the time specified, 
and that B. should have the right to enter and take 
possession at the expiration of the time, said instru- 
ment is a deed conveying the land upon a condition 
subsequent, and not a mortgage. (R.) Burnside vs. 
SOG BD Bo ccoin sicccacesassesssnnecn tease cntems soeanhpeswebets 


. Where property has been mortgaged, which is sub- 
ject to the support of the mother of the mortgagors 
during her natural life, and proceedings are instituted 
to foreclose by the mortgagees, there is no good legal 
or equitable ground why the mortgages should not be 
foreclosed, as between the mortgagors and mortgagees, 
as such proceedings will not in any manner affect the 
right of the mother to her support out of the mort- 
gaged property, provided the same is not sold under 
the judgment of foreclosure. (R.) —— & Baggs 
C8, TPCT. cccsiocs cecsecscescascosses seecvncconecesce cesnsces 


MUNICIPAL CORPORATIONS. 


. A declaration by one against an incorporated city, al- 
leging that said city had, by an ordinance, prohibited 
the erection of wooden building in certain parts of said 
city, and that the City Council had afterwards author- 
ized B to build a wooden building within said limits, 
and that B’s building, taking fire, had caused a build- 
ing belonging to plaintiff to be burned, is demurra- 
ble. Forsyth vs. The Mayor and C. of Atlanta 


. A policeman, sworn in by the Mayor of Atlanta, and 
performing the duties of policeman, though he may 
not have been elected as prescribed by the Act of In- 
corporation, is an officer de facto. Andrews vs. The 
Mayor and C. of Atlantd......secccocesecsssereee icabinhinns 


. The State has the same right of eminent domain 
over the streets and squares of Savannah, dedicated to 
the use of the inhabitants of the city, by Act of 1760, 
and those since laid out upon the common, dedicated 
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by that Act to the same use, as it has over other terri- 
tory of the State, and may lay an additional servitude 
upon such streets and squares, by granting to a cor- 
poration the right to run a street railway, whose cars 
are drawn by animal power through them, without 
the consent of the Mayor and Aldermen of the city. 
The Savannah & T. R. RB. Co. vs. The Mayor and Al- 
dermen of Savannah 


. The Mayor and Aldermen of the city of Savannah 
have no such property in the streets and squares of 
the city, under the Act of 1760, or any Act amenda- 
tory thereof, as entitles them to pecuniary compensa- 
tion for the additional servitude, so placed upon the 
streets and squares by the Legislature. Nor have 
they the right to an injunction restraining the con- 
struction of the railway for the benefit of the residents 
along such streets and squares. If such residents 
are damaged by the construction of the railway, they 
will be heard by the Courts upon a proper case made. 
Ibid. 


. When the Brunswick and Albany Railroad had, at 
great expense, graded a street of the city of Albany of 
sufficient width for laying therein two railroad tracks, 
on an assurance from the City Surveyor that, should 
the Southwestern Road desire also to use the street, 
the city would require the Southwestern Railroad to 
pay to the Brunswick and Albany Railroad half the 
expense of said grading, etce., and the City Coun- 
cil afterwards, in view and furtherence of the said as- 
surance, granted to the Southwestern Railroad the 
right to use said street, provided it paid to the Bruns- 
wick and Albany Railroad the half of said expense, 
and the Brunswick and Albany Railroad laid their 
track so as to conform to this grant of the city to the 
Southwestern Railroad : 

Held, That equity will restrain the city of Albany from 
revoking the conditions of their grant to the South- 
western Railroad and directing the money to be paid 
to the city, aad will also restrain the Southwestern 
Railroad from paying the money to the city. The 
Southwestern R. R. Co. vs. Screven et al......+ orccaccee SEE 


NEGLIGENCE. See Municipal Corporations, 1. 
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NEW TRIAL. 


1. Where a motion to dismiss a pending suit was made, 
on the ground that no affidavit was filed, as required 
by the first section of the Act of October 13th, 1870, 
and the record showed that the note was payable to 
Richard Sammis, with no words of negotiability, and 
the suit was in the name of two females, administra- 
trixes and sole heirs-at-law of Richard Sammis, and it 
was in proof that the plaintiffs were widows and sole 
heirs of Sammis, and the Court refused to dismiss the 
suit: 

Held, That the proof that the plaintiffs were the owners 
of the note in their own right is not entirely satisfac- 
tory; yet, as the Court was satisfied with the proof, 
this Court will not disturb the judgment, leaving it to 
the parties more fully to test this question of the true, 
equitable ownership of the note before the jary on the 
trial. Looney vs. Sammis et al....... coecasecqncecesengense 


. When, in a proceeding to foreclose a mortgage, the de- 
fendant’s plea was defective, and he was allowed until 
the next day to perfect it, and, on the calling of the 
case next day further time was asked for to perfect 
the plea on the ground that one of the counsel, who was 
also interested as a party, and who alone knew the facts 
sufficiently to make the amendment, had, that morn- 
ing, been granted leave of absence by the Judge, for 
the day, and the Court refused to give the time, and 
allowed the rule to be made absolute, and motion was 
made to set aside the judgment : 

Held, That the motion to set aside, which was heard 
and determined by a different Judge, ought not to 
have been granted without a distinct statement, sup- 
ported by affidavit, setting forth a substantial defense 
and showing affirmatively that the defendant had 
been injured by the absence of his counsel. Beall vs. 


Tae Mees FT. Fs Ce ssvccccnsescniesteeuaseis sseiias ide 


. As there is nothing in the motion to set aside the judg- 
ment, or, in fact, before the Judge on hearing of the 
same, to show affirmatively that, if a new trial was 
had, the defendant could show any substantial defense, 
it was error in the Court to grant the motion. Ibid. 


4, When the Judge who presided at the trial refuses to 
grant a new trial, on the ground that the verdict is 
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contrary to the testimony, it must bea very strong 
case indeed to justify the Court in overruling the 





judgment. The Wood H. H. M. Co. vs. King.......... 34 
SE Oh. BO TOUS. - vivsncstasccines satessvinicchsinsescecees 57 
MeoGhee of. al, 00. Teayber 20200100002 cccccevccess sovsentscees 116 
EGG. BA co vinuvannsscsrtececsesees mace estcosetensetets 171 
SE OE BI ii ectiicticnntcintaradedicitannibnatinteiaath 283 
Cohen & Hargrove vs. The Rome R. R. Co,....00...000 293 
Nunez & Co. vs. The Southern Express Co.....0.s.cee0e 314 
RITE AN Bene ENTE RIE peenEy were NE Fs 51l 
SN OR: BB inca snntis be citsas seni cotstmsneninneuneal 644 
5. If the verdict is amply sustained by the evidence, and 
no material error appears in the rulings of the Court 
below, a new trial will not be granted. (R.) Hol- 
senbake vs. The State.......- Sppatennndbipunneneniaianih. shite 43 
Burge et al. vs. Burge...... Aphconntptileuaiinidanioesaehabes 301 
FR GR. TOVGIG .ncccscvsscpecessesnnscesacncqcosscencodia 517 
BR WE, DT iasccnscccsncssconsisnseneestssenvessnsenenpedes 585 
6. The Court will not interfere with the province of the 
jury to pass upon the facts, unless the verdict be so 
grossly contrary to the testimony as to justify the in- 
ference of mistake, fraud or prejudice. McArdle vs. 
Dulbech @ BAddeG 0.01 0vcecevecscesscossccccscscoeses sevcece 87 
7. When, under the declaration, pleas and evidence in a 
case, the jury has done substantial justice between the 
parties, this Court will not reverse the judgment on 
mere technical grounds, but will give such direction 
to the cause as will correct the error and yet not open 
the dispute for further litigation. Boram vs. Thweatt. 94 
8. In asuit on a quantum meruit for professional ser- 
vices, when there is conflicting evidence as to the 
amount and efficiency of the service, this Court will, 
only in a very extreme case, reverse the judgment of 
a Judge refusing a new trial. The jury in such cases 
are, by law, the proper tribunal to estimate the ser- 
vices, and the Court ought only to interfere in ex- 
treme cases, so as that the verdict is illegal. Weems & 
Cowles vs. Nussbaum .& Dannenburg ....+....eceeeeees once! 233 


9. Where a person is presented, under the city ordi- 
nances, for obstructing an officer in the discharge of 
his duties, and convicted, and the evidence on the 
part of the prosecution fully sustained the conviction, 
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this Court will not, as a general rule, interfere. An- 
drews vs. The Mayor and C. of Atlantd.........s.eeeeeeee 


10. When by the written consent of the parties, the 
questions of law and fact were submitted to the pre- 
siding Judge, in lieu of a jury, as to the fees claimed 
by counsel in the particular case mentioned in the re- 
cord, his judgment will not be set aside, unless some 
rule of law has been violated, or unless his judgment 
is so strongly and decidedly against the weight of the 
evidence as would authorize the Court to set aside 
the verdict of a jury. Morrison, Heard & Co. vs. Pon- 
GOP 6 Bnnneseee ese nsasecscvanns quetjeasiomesepeoaanesnennpis 


11. The verdict was not set aside, thongh there was an 
error in the charge of the Court. (R.) Humphreys 
vs. The State........... peseiasnnnantenienion shbess oabbneidndeie 


12. In a suit against a common-carrier for the loss of a 
trunk, there being evidence going to show that the 
shipper placed a value upon the trunk, at the time of 
shipment, much less than the amount of the verdict 
in favor of the plaintiff, a new trial will not be grant- 
ed at his instance, especially where, on looking to the 
whole record, the verdict is not so decidedly against 
the weight of evidence as to warrant the Court in set- 


ting it aside. Green vs. The Southern Express Co..... 


13. Where there is an erroneous charge given to the jury 
a new trial ought to be granted, unless the evidence is 
so decidedly in favor of the verdict, that the jury 
must have found the same verdict, even if the law 
had been correctly charged. Deupree et al. vs. Deu- 
D7 EE Al. 20.000 ceccccccccccccssovces ccccescscees sescccesececces 


14. When, on the trial of a case, substantial justice has 
been done, under the evidence disclosed in the record, 
although there may have been some errors in the 
rulings of the Court, the verdict of the jury ought 


not to be disturbed. Guerin vs. Danforth.........+.. 
Napier et Ua. v8. Tones..c.crerereceveeeres 20seee cescesecoce 


15. If, in a suit against a guardian, by his ward and her 
husband, for wasting the ward’s estate, long and com- 
plicated accounts, running through a series of years, 
are submitted to the jury without having been referred 
to an auditor, and the Judge charges the jury cor- 
rectly as to the liability of the guardian for mixing 
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his ward’s funds with his own, but the record does 
not show that the Court was requested to instruct 
them, or that he did instruct them, as to the rules by 
which they were to be guided in making their caleu- 
lations as to the proper credits to be allowed the guar- 
dian in his disbursements, the items of which are not 
specifically surcharged and falsified, and they return 
a verdict in favor of complainants fur a round sum, 
not indicating the process by which they arrived at 
the result, this Court will not undertake to say, at the 
instance of the complainants, that the verdict is con- 
trary to evidence, and the principles of justice and 
equity, or to the charge of the Court. Nor will the 
Court grant a new trial on the ground that the ver- 
dict is contrary to law, where no such assignment of 
error appears in the record. Napier et al. vs. Jones... 520 


16. Where such accounts are so submitted to the jury, 
and the accounts run through the entire period of the 
war, involving the receipt and payment of large 
sums of Confederate money by the guardian, the jury 
will be allowed a liberal discretion in adjusting the 
equities between the parties, under the Ordinance of 
1865, and this Court will not scan too critically the 
result at which they arrive, no bad faith appearing on 
the part of the guardian. bid. 


17. Where the verdict of the jury is strongly and decid- 
edly against the weight of the evidence, and without 
sufficient evidence under the law to authorize a con- 
viction for the offense alleged in the indictment, a new 
trial will be granted. Rice vs. The State.......+++.000 . 526 


‘ 
18. Where, upon the calling ofa cause, a motion was made 
by the defendant to continue the same on the ground of 
the absence from providential cause of one of his coun- 
sel, who was also his son, and the defendant made affi- 
davit that the absent counsel was the leading counsel, 
who had been entrusted with the entire charge of pre- 
paring and arranging the evidence, and with whom 
he had more free and full conferences than with any 
other counsel; that he could not safely go, to trial 
without his presence; that the application was not 
made for delay; and the Court refused the continu- 
ance, and after a verdict for the plaintiff, it appeared 
on a motion fora new trial, that the defendant was se- 
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riously damaged by the absence of said counsel, in this 
that the counsel was in possession of a paper that 
would have been material evidence on the trial, by 
reason of the answers to a certain set of interrogato- 
ries opened upon the trial : 

Held, That, in furtherance of the principles of justice 
and equity, a new trial ought to have been granted. 
Thrasher vs. Anderson et Al....cceresceccescccceccerseseeees 538 


NON-RESIDENTS. 
See Relief Act of 1870, 7, 8. 


. NOTICE. See Wills, 8. 
NOVATION. 


1, Redwine and his wife obtained a decree, in 1859, 
against Shrine, as administrator upon the estate of the 
wife’s father, for $6,500, and that certain negroes of 
the estate be sold, and one half the proceeds of such 
sale be paid over to the complainants, which decree 
was afterwards satisfied, and so entered on the min- 
utes by payment of $10,200 by Shrine, but for which 
sum he really gave his two notes, payable to Redwine, 
one of which he paid, and the other was sued to judg- 
ment by Redwine, in 1862. Such note so sued to 
judgment, was not given for a negro consideration, and 
an injunction granted against the levying of the exe- 
cution founded on such judgment, on the ground that 
it was based on a contract, the consideration of which 
was slaves, should have been dissolved. Redwine vs. 


i aiciniviitenniriichsisvnmnniiied PELE TeY Fen Te eer Cee 134 


2. Where a note was given for land, to an administrator, 
and he turned the note over as assets to the guardian 
of the sole heir-at-law, the maker thereof giving the 
guardian anew note, with the administrator as securi- 
ty, this was not such a novation of the-original debt 
for the land as that the note is not still a debt con- 
tracted for the purchase of the land. Lott vs. Dysart. 355 


3. The taking of the individual note under seal of a 
guardian by the husband of the ward, in settlement of 
the guardian’s account, which note is payable to the 
husband, as trustee of his wife, anda receipt in full by 
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husband and wife to the guardian, whereby they re- 
lease him “ from any and all liability growing out of, 
or connected with said guardianship,” and the further 
fact that the marriage settlement, under which the 
husband is trustee, limits the property settled (of which 
the note is part) to the wife for life, with remainder 
over, is a novation of the original debt of the guardian, 
and destroys its fiduciary character. And if parol evi- 
dence be introduced to show that the parties really 
intended to discharge the guardian, as such, and the 
Judge, by his charge, leaves the question of discharge 
to the jury and they find in the affirmative, this Court 
will not disturb the verdict. Coleman vs. Davies..... 


. When a note was given by principal and security, 
during the war, which, at the close of the war, was 
scaled to a gold standard, a new note given by princi- 
pal alone for the amount thus sealed, and the new 
note accepted by the payee, in the discharge of the 
first note, this isa novation of the original contract, 
and the Relief Act of 1870 is inapplicable to it, and 
no payment of taxes was necessary. Hamilton vs. 
Willingham... sce vecceceee eeeeees o enaenanenanseon esecesscee ces 


OFFICERS. See Municipal Corporations, 2. 


OPINION ON FACTS. 
See Charge of Court, 2. 


ORDINANCE OF 1865. 


See Limitation of Actions, 1. 
“ New Trial, 16. 


ORDINARY’S POWERS. See County Matters, 1. 


PARENT AND CHILD. 


1. A colored child, born before the 9th day of March, 
1866, within what was regarded as a state of wedlock 
between its parents, while slaves, and who is acknow- 
ledged by its father, is the legitimate child of both 
parents. IPf the parents separated before that date and 
the child remained with the mother, she is entitled to 
the control of it during minority. But if she volun- 
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tarily yield the control to the father, and he takes the 
child away with him, she cannot afterwards resume 
the control without the assent of the father, no reason 
being shown why the father should not retain the cus- 


tody of the child.  Dfitchell et al. vs. McElvin sai 


. If, under such circumstances, the mother is induced 
to sign articles apprenticing the child to a third per- 
son, under representations made to her by that person, 
that if she did not do so, he would send the child off 
to another State, out of her reach, the articles are void 
as against the rights of the father, and any master to 
whom he may have apprenticed the child; and on a 
writ of habeas corpus sued out at the instance of the 
person holding the articles from the mother against 
the father and the master to whom he had appren- 
ticed the child, the child should have been remanded 
to the custody of the respondents; especially where 
the mother testifies that she does not desire to with- 
draw the child from the custody of the father, and 
that she was induced to sign the articles by the repre- 
sentations made to her. Ibid. 


PARTNERSHIP 


. A suit against two as joint contractors, is not a suit 
against them as partners, simply because the bill of 
particulars attached to the declaration is an account ~ 
against them by their several sirnames, the christian 
name of neither being mentioned, and the sirnames 
being connected with the character “&.” McArdle vs. 


Bullock & Radeliff............0..seceees ‘idheds Gtandiidaibnak 


. When money was collected by one of a firm for a 
third person, and, with the full knowledge of the 
partners, was applied to the use of the firm, they are 
Jiable as partners, to the owner of the money for the 
debt, nor does it change the rule that one of the part- 
ners, other than the one collecting the money, consid- 
ered the money advanced to the firm as part of the 
proportion of the partner collecting the money. Hou- 
ser & Bronson vs. Riley Lnceudsshteecssvedscosanvesiem BOD 


PARTY AS WITNESS. 
See Witness, 1, 3, 5, 6. 
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PASSENGERS. See Carriers, 3. 


PERSON OF COLOR. 
See Parent and Child, 1, 2. 


PLEADING. 


1. A defendant in ejectment may set up an equitable 
defense in his plea, but is not obliged to-do so; he may 


file his bill if he prefer it. Elder vs. Allison.......+... 


2. A defendant in ejectment may set up an equitable de- 
fense by way of plea in Georgia. Allison vs. Elder... 


3. It is too late for an administrator, after he has been, 
by scire facias made a party to a suit against his 
intestate and on a contract, to plead or object that the 
suit is such an one on its face, as must go on against 


the survivor alone. McArdle vs. Bullock & Radcliff. 


4. A suit against two as joint contractors, is not a suit 
againt them as partners, simply because the bill of 
particulars attached to the declaration is an account 
against them by their several sirnames, the christian 
name of neither being mentioned, and the sirname 
being connected with the character “&.” Ibid. 


. The defendant’s pleas in a cause must clearly and dis- 
tinetly set forth his defense, and are to be construed 
most strongly against him. Threlkeld vs. Dobbins... 


. When there has been a settlement between the par- 
ties of an account, and one of the parties desires to 
open the settlement, on the ground of mistake, the 
pleadings should set forth distinctly the items of the 
mistake, and distinctly allege that such items were 
omitted. Ibid. 


POSSESSORY WARRANT. 


Where S. furnished land and the necessary means to 
make a crop to a freedman, under a contract that the 
crop was to be the property of S. until his advances 
were returned, for which purpose he was to sell the 
crop, and return any surplus to the freedman, and the 
cotton made was carried to the gin house of S., there 
ginned and packed and left for several days, this con- 
stituted sufficient possession in S, to enable him to sue 
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out a possessory warrant for the cotton, which had 
afterwards been secretly carried off by the negro and 
sold. Allen, Preer & Ilges vs. Smith.....scseveevee ooovent 


PRACTICE. 


. In a joint suit against two, even after a plea in abate- 
ment by one of misjoinder, the plaintiff may discon- 
tinue as to one, and if his proof sustains his action, 
as amended, he may recover against one alone. Mce- 
Ardle vs. Bullock & Radcliff......... o eaness $06 eosenesaceon ‘ 


. To read the direct answers to interrogatories and 
leave the other side to read the answers to cross-in- 
terrogatories, is not a correct practice. (R.) Ibid. 


. Where two actions are brought by the same plaintiff 
against the same defendant, in a Magistrate’s Court, 
at the same term, on several promissory notes, given 
for the same consideration, at the same time, and pay- 
able to plaintiff, the defendant is entitled to have them 
consolidated : Provided, that, when consolidated, the 
aggregate amount does not oust the Court of jurisdic- 
tion. Hartman vs. The Mayor and Council of Col- 
WNDU .nsccccvesesssceoies sosesbesestesse séeseees sesepsctsonsees ‘ 


. In a joint suit against several, if one be not served, 
the plaintiff may dismiss as to the one not served ; 
and if he go on to the jury and get a verdict, the ver- 
dict is good against those served, though there be a 
failure to dismiss against the defendant not served. 


Stanford & Golden vs. Bradford et al 


. The bankruptcy of the defendant is no reason why 
the Superior Court of this State should not hear and 
decide upon a motion to correct its minutes and make 
them speak the truth by entering nune pro tune upon 
its minutes, the verdict of the jury rendered years 
previously in a suit against the bankrupt. Woolfolk 
CF Al. 08. GUAR ..ccccccocsccescicese rere ioe 


When, after a judgment had been signed and execu- 
tion issued, and several years had elapsed, a motion 
was made to put upon the minutes of the Superior 
Court the verdict of the jury in the case, which did 
not appear on the minutes, and it appeared that there 
was a verdict, in writing, signed by the foreman of 


VoL. XLy. 47. 
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the jury of the proper term, and an entry upon the 
Judge’s docket, in his own hand, of “ verdict” in the 
case : 

Held, That the question was one to be tried by the re- 
cord; that no jury was required, unless affirmative 
issues of fraud were tendered. bid. 


7. There was sufficient in the record to authorize the 
amendment. Ibid. 

8. In granting the amendment the order should be 
so framed as that it should work no harm to any 
defenses to the judgment which any of the parties to 
the motion might have, growing out of the failure of 
the plaintiff to have his verdict entered at the proper 
time. Ibid. 

. It is in the discretion of the Judge of the Superior 
Court to consolidate two cases, sued in that Court, 
into one, on the motion of defendant. Such discre- 
tion will not be interfered with, unless abused. Lewis 
vs. Daniel 

10. Under the Act of 1865 and 1866 (R. Code, section 
3917,) a lost note may be established before the Supe- 
rior Court. (R.) Rowland & Tobiason vs. Daily..... 


11. The Act of 1865 and 1866, providing for the sum- 
mary establishment of promissory notes, requires the 
party seeking to establish the same, to swear that he 
is the owner, or the agent, or the representative of the 
owner of the same, and if the affidavit is defective in 
this respect, the proceeding is null. Ibid. 


12. A defendant who has appealed, had no right to with- 
draw his appeal, without the consent of the plaintiff. 
Tommey & Stewart vs. Finney... cecccceecseceeceneececes ‘ 


13. When a railroad company institutes proceedings, un- 
der the provisions of their charter, against one as the 
owner of land, who is in possession thereof, for the 
assessment of damages for taking the land for the use 
of the road, such recognized owner will not be re- 
quired to prove his title to the land at the time of the 


trial. The Selma, Rome & Dalton R. R. Co. vs. Camp. 


14. A bill in equity may be amended when the remittitur 
from this Court is about to be made the judgment of 
the Court below, and before it is entered on the min- 
utes of that Court. King vs. King et dl...s.ceeeeeeeees 


180 


195 
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15. When the witness of one party has been examined 
by both sides, and has left the stand, the other party 
has no right to recall him, that he may cross-examine 
him upon a fact stated. If he pleases, he may recall 
and examine him as his own witness. Gavan vs. Ells- 
WONG 10 0rn0nens. -cannonarsandegidnstatainiiibeanianbbenate seens 


16. In this State, when a defendant in a suit at law 
might, by going into equity for specific performance, 
defeat the plaintiff’s action at law, he may set up his 
equitable defense at law. Cook vs. Pridgen, Stapler 
& Dunn 


17. When, on the trial of a suit founded on a debt con- 
tracted before June, 1865, in which the affidavit re- 
quired by the Act of 13th of October, 1870, was duly 
filed, the defendant, on the calling of the cause, and 
the announcement that both parties were ready, moved 
to dismiss the suit because the plaintiff had not sus- 
tained the affidavit, and the Court overruled the mo- 
tion, and, subsequently, on the offering of the note in 
evidence, objected to the evidence on the same ground, 
and on the plaintiff closing his case, made no motion 
to non-suit, and after verdict for the plaintiff, made 
no motion for a new trial, but filed his bill of excep- 
tions to the ruling of the Court in the premises : 

fTeld, That the Judge committed no error to justify this 
Court in setting aside the verdict. Booth et al. vs. 
DUE vin siccrvevinaminiageenigaten 5 onende picmitnsipiantiesebicn . 367 


18. If one of the*counsel makes marginal marks on a 
paper which goes out with the jury to direct himself 
in argument, it is no error in the Court to refuse to 
compel him to rub them out before the paper goes to 
the jury—it not appearing that those marks conveyed 
any idea affecting the merits of the case. Simms vs. 

errill : 


PRACTICE IN SUPREME COURT. 


. When, in a murder case, counsel for plaintiff in error 
arrived late, because he was sick, and it was then dis- 
covered that the brief of evidence had not been sent 
up, time was given to procure it; and, by consent, it 
was made part of the record, and the case proceeded. 


(R.) See end of report. Lloyd vs. The State.......... 57 
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2. It is too late to move to dismiss a case here, for want 
of filing of the bill of exceptions, in the Clerk’s office 
below, after the opening argument for plaintiff in error 
is concluded. (R.) Davis vs. Bagley et al.... 


. It need not appear when the Court adjourned, if it 
appear that the bill of exceptions was tendered to the 
Judge, and certified within thirty days from the be- 
ginning of the Court. (R. See end of report.) Benja- 
min et al. vs. Gill ......2++ Siuensnedsotinnbeetenbatahbiaens 


. The Court below adjourned on the 15th of March, 
and the bill of exceptions was not certified till the 
15th of April thereafter. The bill of exceptions was 
dismissed because it was not certified within thirty 
days from the adjournment of the Court. (R.) Me- 
Kibbon et al. vs. Folds 


If A and B are contending for money, in the hands 
of a Receiver, a bill of exceptions will not be dis- 
missed because said Receiver is not made a party 
(R. See report.) Morrison, Heard & Company vs. 
POM 6 Wi iisesscecesscasssnssvnsnessacsstossnesvesensesoonse 

. If a case is submitted to the Court to decide both as 
to the law and the facts, a writ of error will lie to his 
decision, though it is not so stipulated in the submis- 
sion. (R. See report.) Ibid. 

. A ground of error, not distinetly set forth and ex- 
cepted to in the bill of exceptions, will not be consid- 
ered by this Court merely because the facts are stated 
in the bill of exceptions. Gavan vs. Ellsworth.......+. 


. If a case be called and dismissed for want of prose- 
cution, and before the next case is called, counsel for 
plaintiff in error appear and ask that the case be 
heard, and the order of dismissal be not taken, the 
case will be heard. (R. See end of report.) Col- 
Sine C0. FEI II 0 Gia v0 nies cossececsnssscsees sence seees - 291 


. The following order in said cause explains itself: 
“Tt appearing that the bill of exceptions purports to 
be an established copy of the lost original, and it also 
appearing from the record that a motion is still pend- 
ing to establish said lost original, it is ordered that 
said case be continued, and that counsel have leave to 
withdraw from the files of this Court the said pur- 
ported established original, for use in the motion 
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pending in the Court below.” Underwriters’ Insu- 
rance V8. Sovtherlin....scseesereee 


10. Greer, one of the hoteiliasian' in error, 5 died de the 


11. 


bill of exceptions was sued out. His estate was un- 
represented when the cause was called here, on the 
8th of August, 1871, The Court granted an order 
that plaintiff in error, at the next term, might open 
the record and proceed toatrial,and ordered that said 
order be published sixty days before said next term. 
On July 26th, 1872, it was dismissed, and judgment 
affirmed, because plaintiff in error had taken “no 
legal steps” to have Greer’s representative made a 
party defendant ad interim. He had failed to have 
said order of 1871 published, as required. Hender- 
gon 88, Greer ob OB inc. cere cncereccccssssnsenesses padssbeose 
This case was tried below upon issuable pleas, filed 


by the securities upon the administrator’s bond. The 
principal filed no plea. ‘The jury found for the secu- 
rities, but made no finding as to the principal. The 
plaintiff brought the cause here, averring errors, ete. 
Here, upon consent of counsel, this Court ordered 


that the judgment below should be affirmed, ‘pro- 
vided nothing in this order shall be so construed as to 
preclude the plaintiff from proceeding against said 
principal in the Court below.” Worrell vs. ‘Adams 
GD, cocscccsescsccnces sscecscsssssicns cocssees oceccveccoceccsoss . 


12. Where a new trial is granted, and the judgment of 


the Court granting a new trial is excepted to, the 
plaintiffs in error cannot assign error upon the charge 
of the Judge to the jury. Nunez & Company vs. 
Southern Express Company 


13. There was no entry of service upon the bill of ex- 


ceptions, and for want of service defendant moved 
to dismiss the cause, Plaintiff’s counsel said if time 
was given, he could prove that a copy of the bill 
of exceptions was served upon the party or his 
counsel. The Court replied that time could not be 
given; that service must appear on the bill of excep- 
tions, by an acknowledgement, or by a return of an 
officer or affidavit of the party perfecting it, and dis- 
missed the cause. Coleman vs. Ransom & Co. et al.... 


14. When this cause was called here, counsel for plaintiff 


in error moved to withdraw the record. Defendant’s 


741 


. 312 


313 


316 
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counsel objected, insisting that the cause should be 
argued and decided. As it was not to reverse a judg- 
ment for money, the Court held that it could be with- 
drawn, and that if it were a money judgment, 
plaintiffs could not withdraw without defendant’s 
consent, as she would have a right to have the cause 
heard and ask for damages for delay. Ransom & Co. 
vs. Coleman 


15. The certificate of the Clerk should identify the pa- 
pers sent up. (R.) Prothro et al. vs. Wood et al 


16. The Clerk having certified the record of a case dif- 
ferent from the case mentioned in the bill of excep- 
tions, the writ of error was dismissed. (R.) Bullock, 
Gov., vs. Chisolm et al 


17. After the case was dismissed for want of proper cer- 
tificate by the Clerk, a proper certificate was procured 
and a motion made to reinstate the case, the motion 
was overruled, (R.) bid. 


18. A writ of error brought by one, alleging error made 
against him as agent for the State, will not be dis- 
missed because, since the suing out of the writ of error 
and before the hearing here, he was removed from such 
agency. (R.) See end of report. Printup vs. The 
COINS Fis Ty Ga nccisccenst scons neues annunseabuncensen 


19. Where one of the executors of a will to which a ca- 
veat has been filed married the sister of the wife of one 
of the Judges of the Supreme Court, said Judge is 
not disqualified from presiding by reason of relation- 
ship by affinity to said executor upon the trial of said 
cause before the Supreme Court. Deupree et al. vs. 
Deupree et al. 


20. The Circuit Judge, having in his certificate attached 
to the original bill of exceptions and presented with 
the petition for mandamus to the Supreme Court, 
stated his reasons for failing to certify and sign the 
same, a mandamus nisi is not necessary. (R.) Dough- 
erty v8. ELarvey......ccecee secceees sinccvescccsecsscossosccesace 


21. The Court, not being clear from the record and the 
bill of exception that the dissolution of injunction 
complained of was not a final disposition of the cause, 
so far as the injunction is concerned, will direct the 
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bill of exceptions to be signed, though presented more 
than fifteen days after the judgment complained of. 
(R.) bid. 


PRESUMPTIONS. 


. Where a judgment has been obtained since the adop- 
tion of the Constitution of 1868, the Court will pre- 
sume that if the contract on which it was founded was 
for the purchase of slaves, or for the hire thereof, it 
would have been pleaded and proved on the trial at 
which the judgment was obtained. Delony vs. Fort.. 


. A levy of a mortgage fi. fa. on personal property, 
more than sufficient in value to pay it off, is prima 
facie a satisfaction. The fact that a large portion of 
such property was applied by plaintiff and defendant 

in fi. fa., by way of compromise of the claims of other 
creditors of defendant, will not affect the right of 
contesting creditors or claimants to have the fi. fa. 
credited, so far as their rights are concerned, with the 
value of all the property levied on. Chisholm vs. 
Chitlenden & Company oo... 0.00 0scesesscscocscosescooees ., 213 


3. The legal presumption is that the Ordinary performed 
his duty in regard to the protection of the assets of 
the estate, before accepting the renunciation of one of 
the executors nominated in the will. Deupree et al. vs. 


Deregres  Aicccrcececsscess seccssosvessscess sida ta assailed 414 


4, Where, on a bill filed by legatees under a will against 
the executor for an account, the only issue submitted 
to a jury was whether a receipt held by the executor, 
signed by the testator, was a good discharge of cer- 
tain notes held by the testator against the executor, 
and the bill charged that the receipt was obtained by 
undue influence, and whilst the testator was not of 
sound mind, and the answer set forth the receipt in 
full and relied on it, and the original was, under 
order of the Judge, deposited for inspection, and it 
plainly appeared on its face that certain words and 
figures therein had been altered, but there was noth- 
ing to show that the alterations were made subse- 
quently to the signing: 

Held, That as the plaintiff allowed the receipt to go in 
evidence without any objection to it, on the ground of 
its alteration, and there was nothing in the evidence 
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to show that the alterations were not made previously 
to the signing of the same by the testator, the pre- 
sumption of law is that the alterations were made pre- 
viously, and it was not competent for the jury to find 
against the validity of the receipt on the ground of 

the apparent alterations. Thrasher vs. Anderson et al.. 538 


PRINCIPAL AND AGENT. 


An executory contract for, the sale of goods to be de- 
livered at a future day, where both parties are aware 
that the seller expects to purchase himself to fulfill 
his contract, and no skill and labor or expense enters 
into the consideration, but the same is a pure specula- 
tion upon chances, is contrary to the policy of the law 
and can be enforced by neither party. But where 
such a contract is executed, an agent employed by his 
principal to make the contract can recover from him 
any money he may have advanced in the transaction 
by his authority, or without authority, if the princi- 
cipal, after such advance, ratify his agent’s act in 

making it. Warren, Lane & Co. vs. Hewitt........0... 501 

































PRINCIPAL AND SURETY. 


When a case is carried to the Supreme Court by defen- 
dant, and a supersedeas bond given, on affirmance of 
the judgment the plaintiff is entitled to have a fi. fa. 
issued against both the principal and surety, without 
entering up formal judgment upon the bond. Young 
OR, WE ccrserseseoniecssesosine conssecsecenqner sacgeussennpeeen 81 










PROMISSORY NOTES. 


1. Where 8S. is sued on a warranty of the soundness of 
a negro, and in a settlement of the ease gives his 
promissory note for half the amount for which he 
originally sold the negro, such note is not a “ debt, 
the consideration of which was a slave.” Lyons vs. 


F Mae ..0000nscesnsrerse. 200000 + aciaineeimulacde aida ie 141 


2. Where S. is induced to give his note to L. in settle- 
ment of a suit by the latter on a warranty of sound- 
ness of a negro, on the representation of L., that he 
had been compelled by suit to pay a third person, to 

whom he had sold him, and for which judgment had 
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been obtained against him on account of unsoundness 
of the negro, when, in fact, he had only paid a part 
of the judgment; the statement of L. is not such a 
misrepresentation of a material fact as constitutes a 
good defense to the note when sued on by L. JLbid. 


RAILROADS. 


. In the assessment of damages to the owners of prop- 
erty, caused by the location and use of a railroad, the 
actual damage resulting directly from an invasion of 
their rights of property by the railroad company, is 
the measure of damages to be rendered. The Selma, 


Rk. & D. R. R. Co. vs. Camp 


. The Central Railroad and Banking Company cannot 
be served with a summons of garnishment by serving 
any one of its agents. The service must be on the 
president of the company. Clark vs. Chapman et al... 


. The Central Railroad and Banking Company has, by 
law, its principal office of business at Savannah, and 
it cannot be required to answer a summons of gar- 
nishment in any other county than the county of Chat- 
ham, unless it appear on the record that the debt it is 
charged to owe is within some of the statutes author- 
izing corporations to be sued out of the county where 
the principal business office is situated. Ibid. 


. Where several owners of land lying on the line of a 
projected railroad make a written agreement, that if 
the road is located as projected, they will grant to the 
company the right of way over their land, and the 
road is accordingly so located and built, the owners of 
the land are estopped from claiming damages, for the 
running of the road through their land, and on trial, 
under charter for ascertaining the value of the fee 
simple right to the land used, that value is to be 
counted on, so far as it had value over and above the 


right of way. Macon & A. R. R. Co. vs. Bowen.. 


. The grant of the right of way over land in sic 
ation of the location of a railroad as projected, is not 


revocable after acted on, (R.) Ibid. 


RECONSTRUCTION, 
See Constitutional Law, 2, 3, 4, 5. 
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RECOUPMENT. See Set-off; 4. 






REFORMATION OF CONTRACTS. 
See Equity, 9, 10, 11. 







RELIEF ACT OF 1868. 





1. An affidavit to open a judgment, upon the sole ground 
that the defendant is willing to return to the plaintiff 
in fi. fa. the property, the purchase of which created 
the debt on which the judgment is founded, should 
have been dismissed and the sheriff ordered to proceed 
with the sale. Beall vs. Coates et l.....ceeecseeees eves 512 


2. The second section of the Relief Act of 1868 allows 
the defendant to avail himself of such equitable de- 
fense by motion, in place of filing a bill in the class 
of cases therein mentioned. Fannin vs. Thomasson... 533 











3. But where, in an issue formed upon an affidavit of 
illegality, under that Act, the defendant in fi. fa. 
proves that plaintiff promised to take seven-thirty 
Confederate notes or Georgia State bonds issued dur- 
ing the war, in payment, and that he, induced by the 
promise, bought such notes and bonds “ with what 
money he had, (meaning Confederate money,) and sold 
some cotton,” (it not appearing how much cotton or to 
what extent defendant was damaged) to raise the bal- 
ance, and then tendered the bonds and notes to the 
plaintiff, which he refused, in consequence of which 
defendant held them, and they became worthless in his 
hands, and the jury found for the defendant, a new 
trial should have been granted. No damage is suffi- 
ciently proved to constitute a good equitable defense 

to the execution. Ibid. 


RELIEF ACT OF 1870. 


1. When a fi. fa., founded on a debt due before June, 
1865, was about to proceed to levy, and the plantiff, 
iu lieu of the affidavit required by the fifth section of 
the Act of October, 1870, filed an affidavit that the 
judgment, which was in his own name, as well as the 
debt on which it was founded, belonged in fact to one 

who was a minor, and who continued a minor until 
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the spring of 1870, and the levy being made, the 
Judge of the Superior Court, on motion, dismissed the 


same : 
Held, That the affidavit did not show that the note be- 
longed to one who was a minor at the date of the Act, 
and that there was no error in dismissing the levy. 


Jones vs. McGehee et l.. 


2. A suit against a warehouseman for failing, in 1866, 
to deliver to plaintiff two certain bags of cotton, which 
had, in 1864, been deposited in defendant’s warehouse 
under a contract then made to deliver them when called 
for, is not within the provisions of the Act of October 
13th, 1870, in relation to the payment of taxes. Until 
the demand and failure to deliver there was no taxable 
debt, owing from the defendant to plaintiff. Dawsdn 
vs. Ivy & Garrard 


3. An action against an Express Company for a breach 
of contract, in failing to deliver plaintiff’s goods ac- 
cording to contract, when the failure to deliver, as well 
as the contract, is alleged to be before June, 1865, is 
within the Act of October 13th, 1870, an affidavit 
must be filed, as required by the first section of that 
Act. Alexander vs. The Southern Express Co 24 


4, The first, second, third and fourth sections of the Act 
of 13th October, 1870, requiring the plaintiff in suits 
founded on debts contracted before the 1st of June, 
1865, to prove that all legal taxes due thereon have 
been paid before he is entitled to a judgment, does not 
apply toa plaintiff in fi. fa. in a claim case, if the affi- 
davit is made that justifies the levy, and the claimant 
cannot require proof unless he make an issue by a 
counter-affidavit, denying that the legal taxes have 
been paid. Anderson vs. Wilson 


5. When cotton was loaned, during the late war between 
the Confederate and United States, and a contract en- 
tered into for the return of the same quality and quan- 
tity of cotton to the lender at the end of the war, or at 
any time agreed upon between the parties, the contract 
is subject to the Relief Act of 1870, and the tax-affi- 
davit must be attached to the fi. fa. issued upon a 
judgment founded on such contract, before levy. 
Young v0. Wise. ...ccssscescccccccescoes seesoeseoos sbseoenve’ oo . Sl 
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6. Where plaintiff in fi. fa. makes the tax affidavit, and 
defendant files a counter-affidavit denying that the 
taxes have been paid, as defendant is informed and 
believes, the issue as to the payment of the taxes should 
be submitted to the jury. bid. 


7. A non-resident plaintiff in fi. fa., whose judgment was 
obtained on a debt contracted prior to June, 1865, 
may claim money brought into Court by junior judg- 
ments without attaching the affidavit of payment of 
taxes required by the Act of 1870, when his non- 
residence appears by affidavit or other proof. Peters 
C6, DPOF 6 GBs cecies cocccesccrscccrensseasvesessccosoes 


8. It is sufficient to excuse the filing of an affidavit, as 
required by the Act of October 13th, 1870, that the 
plaintiff alleges in his declaration, or claims before 
the Court that he is and has been a non-resident, it 
must be shown to the Court by the plaintiff’s oath, or 
by other proof, that the fact of such non-residence is 
the truth. Kellog vs. Brooks........ssecscccccsccescccsees 


9. Where A sues “as the guardian of the minors” of B, 
on a contract originating before June, 1865, he is en- 
titled to amend his declaration by alleging that the 
note sued on is the property of C, one of the minors, 
and that she is still a minor, and if he prove the alle- 
gation, it will excuse the filing of the affidavit re- 
quired by the second section of the Relief Act of 1870. 
PO GR, TIT OE Chon conancenvessvesnssonssacenvsesse seen 


10. A widow need not make the affidavit of payment of 
taxes required by the Act of October 13th, 1870. 
Dla 60. Fih ccccecgeess cesses csccensoesespeveseccosscaceses 


11. Where a judgment has been obtained since the adop- 
tion of the Constitution of 1868, the Court will pre- 
sume that if the contract on which it was founded was 
for the purchase of slaves, or fur the hire thereof, it 
would have been pleaded and proved on the trial at 
which the judgment was obtained. bid. 


12. It is unnecessary to file an affidavit of taxes paid, as 
required by the Act of October 13th, 1870, in an ac- 
tion for false representations of the solvency of one 
whom the plaintiff was thereby induced to credit, and 
in consequence of which it was alleged plaintiff had 
lost his debt. Collins vs. Richardson et dl....1+.+.+++0 


99 


106 


122 
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13. Whether a citizen of Georgia is liable to pay taxes 
on an open account due him by a non-resident— 


Quere? MceCrosky vs. Mabry........ osdésabiendehtaesied 327 


14, That a plaintiff is now a non-resident of the State is 
not, of itself, sufficient to excuse the filing of an affi- 
davit of taxes paid under the Act of October 13th, 
1870. It must appear that he was a non-resident at 
the contracting of the debt, and has so continued, so 
that no taxes could have been due on the same to this 
State. Allison, Anderson & Co: vs. Graham.......++00 353 


15. Where, in a suit pending on a debt, dated June Ist, 
1865, the plaintiff had filed the affidavit required by 
the Act of October 13th, 1870, and on the trial failed 
to show that the taxes due upon the debt had been 
paid for a part of the time since the debt was con- 
tracted, but proposed, in open Court, then and there, 
to pay into Court for the use of the State the taxes 
still due: 

Held, That it was error in the Court to deny him the 
right so to pay the full amount of taxes due. Sucha 
payment would have been a substantial compliance 
with the Act of October 13th, 1870, and the plaintitf 
would have been entitled to a judgment on his debt. 
Lott v0. Dysast 6 Ghovcccesssseseccseve sesctescccesecscessones 355 


16. Where a note was given for land, to an administra- 
tor, and he turned the note over as assets to the guar- 
dian of the sole heir-at-law, the maker thereof giving 
the guardian a new note, with the administrator as 
security, this was not such a novation of the original 
debt for the land as that the note is not still a debt 
contracted for the purchase of the land. bid. 


17. In a suit by an administratrix on a debt contracted 
before June, 1865, where it is made to appear that 
there are no debts, and that the persons entitled to 
the estate are a widow and minor children, the case is 
within section fourteen of the Act of October 13th, 
1870, and no proof of payment of taxes is required. 
Redwine vs. Hancock ef al......ccccccscecesscscesecesecssees 364 


18. When, on the trial of a suit founded on a debt con- 
tracted before June, 1865, in which the affidavit re- 
quired by the Act of 13th of October, 1870, was duly 
filed, the defendant, on the calling of the cause and the 
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announcement that both parties were ready, moved to 
dismiss the suit because the plaintiff had not sustained 
the affidavit, and the Court overruled the motion, and 
subsequently, on the offering of the note in evidence, 
objected to the evidence on the same ground, and on 
the plaintiff closing his case, made no motion to non- 
suit, and after verdict for the plaintiff, made no mo- 
tion for a new trial, but filed his bill of exceptions to 
the ruling of the Court in the premises : 

Held, That the Judge committed no error to justify 
this Court in setting aside the verdict. Booth et al. 
CO. Bull9... 10 rccccscoccccccvccceccverscoccesscocccosecosscocese 
19. A bill of interpleader being filed by an administra- 
tor against the creditors of the estate represented by 
him, whose claims are antagonistic, and some of the 
claims being founded on contracts entered into before 
June, 1865, it is not necessary for creditors holding 
such claims to file an affidavit of the payment of taxes 
with their answers, their claims having been brought 
into Court by the administrator, and not by them- 
selves. On the trial of the case, however, they should 
make it clearly appear that the taxes have been paid 
to entitle them to a decree for the payment of the 
claims. Johnson vs. Sayre et Al... ....scceesececececseceee 


20. Subscriptions to the stock of the Macon and Augusta 
Railroad Company, made before June, 1865, stand 
upon the same footing with other debts contracted be- 
fore that date; and in suits against the subscribers for 
the amount of their subscription, the payment of taxes 
and the filing of the affidavit, as required by the Re- 
lief Act of 1870, is necessary. WARNER, Chief Jus- 
tice, dissenting. Ibid. 


21. When a note was given by principal and security, 
during the war, which, at the close of the war, was 
scaled to a gold standard, a new note given by prin- 
cipal alone for the amount thus scaled, and the new 
note accepted by the payee, in the discharge of the 
first note, this is a novation of the original contract, 
and the Relief Act of 1870 is inapplicable to it, and 
no payment of taxes was necessary. Hamilton vs. 
Willingham......+.. Pabenrennanenscheineneans par evomenpeeoanine 


22. When a set-off had been pleaded to the plaintiffs’ 
action, it was error to allow the plaintiffs, on their 








367 


370 


500 





INDEX. 


own motion, to dismiss their own action, on the ground 
of their own default in not having paid all legal taxes 
on their own debt, as required by the Act of 1870. 
Scruggs vs. Gibson et al 


REMOVAL TO UNITED STATES COURTS. 


When the administrator files a bill to marshal assets 
against creditors, some of whom are proceeding to en- 
force their claims at law, and seeks to enjoin the com- 
mon law suits, alleging conflict in the claims, and the 
Judge grants the injunction, subject to the limitation 
that “the said several creditors and said administra- 
tor go on and litigate the several claims now in pro- 
cess of litigation for the purpose of ascertaining the 
amounts due said creditors, and for that purpose only, 
and that as to the priority and dignity of said claims, 
and as to the rights of said creditors to claim pay- 
ment out of said funds in the hands of the adminis- 
trator, that the same be reserved and held up for future 
determination of this Court, and that the judgment 
that said creditors may obtain against said administra- 
tor shall not create any personal liability as to him, 
but against the assets of the estate only :” one of said 
creditors, who is a non-resident, cannot remove his 
common law suit to the Circuit Court of the United 
States. Such suit is collateral to the equity cause. 


Burts vs. Loyd...... Sihicndinbiscelcniiiaiabiindndiaieileciia 
RES ADJUDICATA. 


. The judgment on a mechanic’s lien, under the Act of 
December 22, 1834, made general by Act of Decem- 
ber 28, 1837, is not a judgment in rem, and hence 
does not conclude those claiming under a title adverse 
to the title of him who created the lien. Stroupper vs. 


When a bill of exceptions was carried to the Supreme 
Court without a motion having been made in the 
Court below for a new trial, which bill of exceptions 
was dismissed, and the plaintiff in error, at a subse- 
quent term of the Superior Court, makes a motion for 
a new trial, he can only include in the motion such 
grounds as were not included in the bill of exceptions. 
The fact that some of those grounds were imperfectly: 
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stated, and might possibly have been stricken out on 
motion of defendant in error, does not vary the rule. 


Perry & ab ee. Getty. .00 sccescsscessccsescacses sexed -. 100 







8. There being some evidence to show a misrepresenta- 
tion of a material fact by the plaintiff in error in this 
ease, which was acted on by the defendant in error, 
the judgment of the Court below refusing a new trial 
on the allegations that the verdict was contrary to ( 
evidence and the weight of evidence and contrary to 
law and the equity and justice of the case, will not be 


disturbed. Ibid. 


4. Where a factor is sued in another State for the price 
of goods consigned to him, which he had sold, and 
pleads that he has fully accounted with his consignor, 
and paid him, which suit is determined against him, 
and judgment rendered in favor of the consignor, the 
factor is estopped from afterwards suing the consignor 
for expenses incurred in preparing said goods for sale 
and for freight paid by him on the goods, and ad- 
vanees made upon them and commissions, where such 
former judgment is pleaded against him. JceCroskey 
C0, FEMI Bocrccessconsences Prerescesisaccsbesncsnesaneseess cee 327 



















RESCINDING CONTRACTS. See Sales, 2. 






RES GEST. See Evidence, 5. 






RESTRAINT OF TRADE. See Equity, 2. 






RIGHT OF WAY. See Railroads, 1, 4, 5. 


RULE AGAINST SHERIFF. 
See Homestead, 1. 












SALES. 


1. Where claimants were deceived by misrepresenta- 
tion, and gave credit to the defendant in fi. fa., on the 
faith of it, that vitiates the sale, if they elect so to do. 
Chisolm vs. Chittenden & Company...s.sscecsesecerececes 213 


2. When A sold goods to B and received in payment 
certain tea-pots, spoons, forks, etc., at so much per 
ounce, B representing them to be sterling silver, im- 
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ported by him, he knowing them to be merely plated 
and of small value, and A took the articles on the 
faith of B’s representations : 

Held, That A may tender back the goods, treat the 
payment or sale of the articles to him as fraudulent 
and void, and sue for the price of the goods. Straus 
OR, FINO. «.rencwestnsecsesesasces sentenan snbnaapsncenadinsion 222 


. An executory contract for the sale of goods, to be de- 
livered at a future day, where both parties are aware 
that the seller expects to purchase himself to fulfill 
his contract, and no skill and labor or expense enters 
into the consideration, but the same is a pure specula- 
tion upon chances, is contrary to the policy of the 
law, and can be enforced by neither party. But where 
such a contract is executed, an agent employed by his 
principal to make the contract can recover from him 
any money he may have advanced in the transaction 
by his authority, or without authority, if the princi- 
pal, after such advance, ratify his agent’s act in mak- 
ing it. Warren, Lane & Company vs. Hewitt 501 


. Under the provisions of the Code, the vendor of a 


chattel (in the absence of any express warranty) war- 
rants that the article sold is merchantable, and rea- 
sonably suited to the use intended, and that he knows 
of no latent defects undisclosed, and a partia) failure 
of consideration may be pleaded to such sale against 
the vendor of the chattel, when the defect in the 
chattel was not apparent to the purchaser at the time 
of the sale and not disclosed by the seller, especially 
when the evidence shows that the vendor knew of the 
defect in the chattel sold prior to the sale. Williams 
B [it 00 WT arc cscosccssessessiessasscassstces biiemedinéious : 


SCHOOLS. See Education, 1. 
SCIRE FACIAS. 


. Where the sureties on a criminal bond, which has 
been escheated, and on which the usual sci. fa. was is- 
sued, offer, on a motion to enter up judgment on the 
bond, at the return term of the sci. fa., to prove the 
principal is too sick to appear, they should be permit- 
ted to do so. The proof made, it would entitle them 
to a continuance. ussell et al. vs. The State 


Vou. xy. 48. 
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2. Where judgment has been entered on such a bond, 
at the return term of the sci. fa., and, during the 
term and before the juries were discharged, the sure- 
ties brought their principal into Court, surrendered 
him to the sheriff, offered to pay all costs and excuse 
themselves for not bringing their principal sooner, 
by showing his serious illness, and then moved to va- 
cate the judgment, the motion should have been 


allowed. Ibid. 














SERVICE. 


1. The Central Railroad and Banking Company cannot 
be served with a summons of garnishment by serving 
any one of its agents, The service must be on the 
president of the company. Clark vs. Chapman et al... 486 










2. The Central Railroad and Banking Company has, by 
law, its principal office of business at Savannah, and 
it cannot be required to answer a summons of garnish- 
ment in any other county than the county of Chat- 
ham, unless it appear on the record that the debt it is 
charged to owe is within some of the statutes author- 

izing corporations to be sued out of the county where 

the principal business office is situated, bid. 


















SET-OFF. 


1, A debt due by the plaintiff to one of several defen- 
dants in a suit cannot be pleaded by the defendants as 
a set-off, unless there be some special cause shown ; 
and an agreement by the plaintiff that sweh debt shall 
go as acredit on his claim against both, is such spe- 


cial cause. Threllseld et al. vs. Dobbins......cccccccceees 144 


2. Where two parties settle a running account between 
them, and the debtor consents, after the balance is 
struck, that the amount found due shall be credited 
on a promissory note held by him against the creditor 
and another, and the credit is made accordingly : 

Held, That is no agreement that an additional sum, then 
in fact due on the account, but, by mistake, not cred- 
ited on it at the settlement, shall also be put asa cre- 
dit on the note. Ibid. 

3. When A brought an action against B on a promissory 

note, and for the value of a bag of cotton belonging to 
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A, but appropriated by B to his own use, and B 
pleaded the general issue that the note was given for 
money won at cards by B’s partner, and it appeared, 
in proof, that the note was in part for money won at 
cards, and that more money had already been paid on 
the note than was due on it after deducting the gam- 
ing consideration : 

Held, There being no plea of set-off filed, that the jury 
could not apply the money paid on the note to the 
discharge of the debt due for the bag of cotton. Love- 
joy & Co. vs. Chisolm....... jateonnnenenas ephacnnered sania 


4. When a defendant filed his plea to the plaintiff’s ac- 
tion, alleging that the plaintiff agreed to do certain 
things, on his part, to enable the defendant to procure 
the title to a tract of land, so as to enable him to con- 
vey the title thereto to the plaintiff, ‘which were spe- 
cially set forth in the pleajand that this was part and 
parcel of one and the same contract, the defendant has 
been damaged to the amount for which the plaintiff 
has sued him, and claimed the right to recoup the 
same amount, by way of damages, from the plaintiff 
for the breach of the contract on his part, and to set off 
the damages sustained by him against the plaintiff’s 
demand: 

Held, ‘That the Court erred in sustaining a general de- 
murrer to the defendant’s plea, and ordering the same 
to be stricken from the record. Latimer vs. Lane..... 


5. When a set-off had been pleaded to the plaintiff’s ac- 
tion, it was error to allow the plaintiff’s, on their own 
motion, to dismiss their own action, on the ground of 
their own default in not having paid all legal taxes 
on their own debt, as required by the Act of 1870. 
Scruggs vs. Gibson et al, ....s0ccececescocosesrsccees onnsins § 


SHERIFFS. 


A sheriff has no authority to put a purchaser of real es- 
tate, at a sheriff’s sale, in possession, if to do so it is 
necessary to turn out a purchaser from the defendant 
in execution, whose title is anterior to the date of the 
judgment, even though it be true that, for some rea- 
son, the judgment was a lien anterior to its date, so 
that the purchaser gets a good title. Seymour vs. Mor- 
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SLAVE DEBT. 


See Constitutional Law, 9. 
See Illegality, 1. 

See Presumptions, 1. 

See Promissory Notes, 1, 2. 


SPECIFIC PERFORMANCE. 


See Equity, 3. 
See Statute of Frauds, 2, 3. 


STATE A PARTY. 


1. The State of Georgia cannot be made a party defen- 
dant in a suit in any Court, except by consent of the 
proper authorities ; nor can this be done so as to affect 
the rights of the State by making the agent of the 
State, appointed by its authorities, a party; and any 
judgment against sueh agent cannot affect the rights of 
the State, or affect its position. Printup vs. Cherokee 


2. A writ of error brought by one, alleging error made 


against him as agent for the State, will not be dis- 
missed because, since the suing out of the writ of error, 
and before the hearing here, he was removed from 
such agency. (R. See end of report.) bid. 


STATUTE OF FRAUDS. 


1. Where A, a merchant, is indebted to B and C, and 
sells his goods to B for more than his indebtedness to 
him, and while B is in the act of taking possession of 
the goods, and of removing them out of the county, 
C threatens to sue out an attachment against the goods 
for his debt, in consequence of which threat, B prom- 
ises that the surplus over and above his debt should 
go to the payment of the debt of C; whereupon, C, 
relying on such promise, desists from suing out the 
attachment, the promise is an original undertaking on 
the part of B, and not a promise to answer for the 
debt, default or miscarriage of another, and hence 
need not be in writing. Davis vs. Banks et al 


2. The Statute of Frauds requires that any contract for 
the sale of lands or any interest in or concerning them, 
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must be in writing, signed by the party to be charged 
therewith, or by some person by him lawfully author- 
ized; but the Statute of Frauds does not extend to 
cases where the contract has been fully executed, or 
where there has been performance on one side, accepted 
by the other, in accordance with the contract. Raw- 
lins vs. Shropshire 


. Full payment alone accepted by the vendor, if clearly 
proved with reference to the parol contract, will be 
sufficient part performance to justify a Court of equity 
to decree a specific performance of such parol contract 
for the sale of land. Ibid. 


. To allow the vendor of the land or his legal repre- 
sentative to retain the land and the purchase-money 
paid therefor, as against the vendee and those claim- 
ing under him, would be a fraud upon the latter which 
a Court of equity will not permit or sanction. bid. 


. A parol license to one to enjoy a permanent easement 
upon the land of another, (as to back water upon it,) 
is an interest in the land, and must be in writing, by 
the Statute of Frauds, and is void at Jaw. Cook vs. 
Pridgen, Stapler & Duntn,.....++000008 slenmuiaia Sbbainhasinnde 331 


. But if the licensee, in pursuance of the license, goes 
forward, and for the enjoyment of the easement makes 
rd, joy nt 
large investments, and the easement be one in its na- 
ture permanent, equity will decree a specific perform- 
ance as in other cases of a part performance, by one 
party, of a parol contract for the sale of lands. bid. 


STREETS. See Dedication, 1. 
TAXES. 


. The writ of prohibition does not lie against a tax col- 
lector who is alleged to be proceeding to levy an illegal 
tax. The parties complaining must pay the tax, and 
then pursue their remedy against the tax collector as 
an individual. Cody et al. vs. Lennard 85 


2. Whether a citizen of Georgia is liable to pay taxes on 
an open account due him by a non-resident? Query. 


MeCroskey vs. Mabry......+.. sealead SE AE LT PR RADE 327 
See Relief Act of 1870. 
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THREATS. See Criminal Law, 22, 23. 
TRESPASS. See Jnjunetion, 1. 
TRUSTEE. See Equity, 17. 
VERDICT. 


1. Under the usual issue formed ina claim ease, it is not 


bo 


competent for the plaintiff in fi. fa. to have an account- 
ing between the claimant and the defendant in fi. fa., 
and to have the verdict so moulded as to subject to 
his debt any amount which might be found in the 
hands of the claimant, belonging to the defendant, 
even where such sum may have been paid by defend- 
ant to claimant, in part payment for an amount of 
goods (a part of which are the subject-matter of con- 
troversy,) which had been sold by claimant to defend- 
ant, but which sale claimant had elected to rescind, 
because of false representations by defendant, at the 
time of sale; especially when the claimant on his elec- 
tion to rescind the contract, tendered the money re- 
ceived by him to defendant in fi. fa., and which the 
latter refused. If the plaintiff desires to have such 
amount subjected to his execution, he must so frame 
his pleadings as to put the claimant upon notice. 


Chisolm vs. Chittenden & CO0.....+ccccccevecesecceee aidan 


. A juror’s affidavit will not be received to impeach his 


own verdict. Westmoreland vs. The State.....cccccccees 


WAIVER. 


It is too late for an administrator, after he has been, 
by scire facias, made a party to a suit against his in- 
testate and another on a contract, to plead or object 
that the suit is such an one on its face, as must go on 
against the survivor alone. McArdle vs. Bullock & 
Radcliff ......0cccccceee piennbin savin iannen menhpimnta seieecnnien 
When judgment was obtained at common law against 
the makers and indorser of a note, and an appeal en- 
tered, which was afterwards dismissed, and subse- 
quently the indorser is again sued on the note and 
permits a judgment to be taken against him by de- 
fault, he cannot, by affidavit of illegality, attack such 
second judgment on the ground that a prior judg- 
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ment unreversed existed against him for the same 


debt. He should have made this defense to the sec- 
ond action. Lewis vs. Armstrong et Al...cccececeseeeseens 


WAREHOUSEMAN. See Relief Act of 1870, 2. 
WARRANTY. 


Under the provisions of the Code, the vendor of a chat- 


bo 


tel (in the absence of any express warranty) warrants 
that the article sold is merchantable, and reasonably 
suited to the use intended, and that he knows of no 
latent defects undisclosed, and a partial failure of con- 
sideration may be pleaded to such sale against the 
vendor of the chattel, when the defect in the chattel 
was not apparent to the purchaser at the time of the 
sale and not disclosed by the seller, especially when 
the evidence shows that the vendor knew of the de- 
fect in the chattel sold prior to the sale. Williams & 
EAE Oe, TW sic icsscseweiersesinnree jacnitan sinnsantinbinin 


WATER-COURSES. See Statute of Frauds, 3. 
WILLS. 


. The marriage of a testator or the birth of a child to 


him subsequent to the making of a will, in which no 
provision is made in contemplation of such an event, 
is, by presumption of law, a revocation of the will, 
aud this presumption cannot be rebutted by any 
declarations of the testator, whether by parol or in 
writing, at the time of the marriage, or even by a set- 
tlement on the wife, and a renunciation by her of all 
interest in the estate of the husband, unless the decla- 
rations or provisions be testamentary in their charac- 
ter, and be executed by the testator with the forms 
and solemnities required for making a will. Deupree 
ef. al. va. Deupree et dl.....cccccccccscsccsecees seesersees snee 


_ A paper testamentary in its nature does not require 


for its due execution, an attesting clause declaring it a 
will, and reciting its execution ac cording to the terms 
of the statute, pointing out how wills shall be exe- 
cuted. If it be subscribed by the testator, in the pres- 
ence of the witnesses, and be attested and subscribed 
by them in his presence, it is sufficient. bid. 


759 


131 


580 


415 


























EE 



























- 
‘ 


3. Ifa testamentary paper be proven by the witnesses to 
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have been subscribed by the testator in their presence, 
and they further state that they signed as witnesses, 
immediately thereafter, but they are unable, from 
want of recollection, to state affirmatively whether 
the testator remained in the room or not whilst they 
were subscribing, and seven or eight years have 
elapsed, there is a presumption of law, arising from 
the fact of attestation, that it was duly attested, and 
it was error in the Court to charge the jury that this 
presumption did not arise, unless the attestation clause 
recited the presence of the testator during the sub- 
scription of the witnesses. Ibid. 


It isin the power of parties under the direction of 
the Court to present the original paper propounded as 
a will to witnesses residing out of the county of the 
trial, by interrogatories. (R.) bid. 

The widow who was a party to a marriage contract 
with her deceased husband, which, together with an- 
other instrument, was subsequently propounded as his 
will, is a competent witness upon the trial of a caveat 
to the same, especially when she has barred herself 
from taking anything from his estate. (R.) Lid. 


A will, the first item of which conveys a life-estate to 
one of the sisters of the testatrix, with remainder to 
Charles C. Lowe, the son of such sister, in one-half of 
a plantation, said half lying on the east of the War- 
renton road, and the second item of which, so far as 
material to the consideration of this case, reads as fol- 
lows: “I give and bequeath to Elizabeth Tarver, (an- 
other sister,) and Margaret Ann Tarver, (daughter of 
Elizabeth ‘Tarver,) the portion of the plantation lying 
on the west side of the Warrenton road, adjoining lands 
belonging to Walter F. Lewis, Hugh Armstrong and 
others, provided they come and live on it; if not, to re- 

main with the other lot, and at the death of E lizabeth 
Tarver and Margaret Ann Tarver, that portion of land 
also to go to Charles C. Lowe,” conveys a fee in the 
land on the west of the Warrenton road to Elizabeth 
Tarver and Margaret Ann Tarver, upon their compli- 
ance with the condition—that is to say, upon their 
going upon the land to live. Lowe et al. vs. Tarver 
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7. Where the first clause of a will contains the following 
provision: ‘‘ First, my wife is to have the use of the 
house, furniture, carriages, horses, and everything ne- 
cessary for her comfortable support, together with an 
ample and sufficient support out of and from said plan- 
tation, during her natural life or widowhood. But, 
should she marry again, then, in that event, she is to 
have the following negroes only, to-wit: Phil and his 
wife, Kittie, and all their children, Eliza, Bella and 
her children, for and during her natural life; and at 
her death the said negroes are to be equally divided 
between my children by my said wife—these negroes 
to be all and everything my wife is to have out of my 
estate if she marries again.” And the codicil to said 
will the following provision: “First, I revoke and 
annul so much of the first item of my will as gives 
a life-estate to my wife, Harriet, in and to the negroes 
Phil and his wife, Kittie, and their children and in- 
crease, Eliza and Bella, and, in addition to those ne- 
groes, I give her Rosa, one of the children of Susan ; 
and I give my wife said negroes and their increase, 
forever in fee:” 

Held, That the codicil does not adeem or revoke the first 
clause in the will, which charges the estate with the 
support of the testator’s widow during her natural life 
or widowhood. (R.) Colquitt & Bagg vs. Tarver 


. The record of the probate of the will was notice to 
the mortgagees that the property specified therein was 
charged with the support of testator’s widow, but 
would not be notice as to other property purchased 
since the testator’s death with the trust funds arising 
from the sale of the encumbered property. (R.) 
Ibid. : 


WITNESSES. 


. In a claim case, the plaintiff in fi. fa. is a competent 
witness, under the Evidence Act of 1866, Revised 
Code, 3798, notwithstanding the defendant in execu- 
tion may have died or become insane. The defendant 
has no interest in the result of trial, except with the 
plaintiff. Anderson vs. Wilson,.....+++« Lecccccccteccseees 


. When interrogatories are taken out by the defendant 
and crossed by the plaintiff, and both the direct and 


Vor. xiv, 49. 
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cross-interrogatories are answered, and the defendant 
introduces and reads to the jury the answers to the 
direct interrogatories, failing to read the answers to 
the cross-interrogatories, and the plaintiff reads the 
answers to the cross-interrogatories, he does not there- 
by make the witness his witness, so that he cannot 
impeach him. The answers to take the direct and 
cross-questions, are the evidence of the party who of- 
fers to the jury the return of the commissioners. Me- 

Ardle vs. Bullock & Radcliff.......:.010000 § -wenibibiiilia 89 


3. When the maker and indorser of a note are sued in 
the same action by the administrator of the indorsee, 
and the maker is dismissed from the action on account 
of his having received his discharge in bankruptcy, 
and the issue was whether the indorser was discharged 
by indulgence granted by the indorsee to the maker, 
the maker is a competent witness in behalf of the in- 
dorser to prove that the indorsee, in his lifetime, gave 
such maker indulgence on said note for a valuable con- 
sideration. Hayden vs. McKnight.........0..cseeeeeeeees 147 


4, Witnesses cannot be compelled, in civil causes, to at- 
tend Court out of the county of their residence. (R.) 
Deupree et al. vs. Dewpree et Aleeccrcrecerceesesenecesecees 415 


5. On the trial of a bill filed by an administrator of an 
estate against the legatees and creditors to marshal the 
assets, one of the creditors is not a competent witness 
to testify as to the nature and character of his contract 
with the deceased, even though the witness only pro- 
poses to state facts showing the dignity of the con- 
tract, and affecting only its priority. Latimer cs. 
BO OE Rcicccccvecseccsscne sscceesiavenseresesescnceeosecses 468 


6. When, in a proceeding, under sections 4005, 4013 of 
the Code, against one as a tenant holding over, the de- 
fendant denies the tenacy, and sets up that he entered 
as the owner, and not as tenant, and an issue-is formed 
and on trial, and the assumed landlord dies, and his 
administrator is made a party, the defendant cannot 
be sworn as a witness in his own behalf, unless for 
the special purpose of proving some fact transpiring 
sinee the death of the alleged landlord. Veal vs. Veal. 511 











































YEAR’S SUPPORT. Sce Distribution, 2, 3. 













